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THURSDAY, APRIL 23, 1953 


House or REPRESENTATIVES, 
CoMMITTEE ON EpucaTion anp Lapor, 
Washington, D. C. 

The committee met at 9:45 a. m., pursuant to recess, in room 429, 
House Office Building, Hon. Samuel K. McConnell, Jr. (chairman), 
presiding. 

Present: Representatives McConnell, Gwinn, Smith, Kersten, 
Bosch, Holt, Wainwright, Barden, Lucas, Bailey, Perkins, and Met- 
calf. 

Present also: John O, Graham, chief clerk; Fred G. Hussey, minor- 
ity clerk; Edward A. McCabe, general counsel; J2ck Hoghland, as- 
sistant general counsel; Russell C. Derrickson, chief investigator; and 
Ben H. Johnson, investigator. 

Chairman McConnett. The hearing will please come to order. 

The first witness is Mr. Lawrence J. Reilly, manager of the Reilly 
Cartage Co., Milwaukee, Wis. 

Proceed, Mr. Reilly. 


STATEMENT OF LAWRENCE J. REILLY, MANAGER, REILLY 
CARTAGE CO., MILWAUKEE, WIS. 


Mr. Rettiy. Gentlemen, if any of you would like to ask me a ques- 
tion while I am giving my testimony, please do, and I will do my ut- 
most to answer them to the best of my ability. I have come to Wash- 
ington to give this committee a first-hand account of some of the 
secondary-boycott measures employed against our firm. 

My name is Lawrence J. Reiily. I am manager of the Reilly Cart- 
age, a local trucking firm in the city of Milwaukee. 

Reilly Cartage is owned by my mother, Marie T. Reilly, a widow. 
The business was founded by my father 33 years ago. Since its found- 
ing the company has grown from 1 truck to 21 pieces of equipment, 
12 of these being semitrailers, 6 truck-tractors, and 3 trucks. I oper- 
ate the business with the help of 2 younger brothers, and in addition 
we employ 5 drivers. These operations are within the Milwaukee 
area and outlying suburbs. We are a contract carrier and we are also 
licensed by the Interstate Commerce Commission due to the fact that 
we are the agent for all railroads and freight forwarders in the city 
of Milwaukee. 

We operate our business independently, that is, we are not affiliated 
with any employer association or union organization. With the ex- 
ception of one of our drivers, none of us boys or the other drivers 
are members of the local teamsters’ union. : 
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During the spring of 1952 the local teamsters’ union called a city- 
wide strike because the Wage Stabilization Board did not approve 
their wage demands in full. At this particular time our business was 
going through the probate court. My father died from a heart 
attack the previous September, and I was administrator of the estate. 
The business at this time could not afford to stand idle with the obli- 
gations it had to meet, especially notes on two new trucks; so, we boys 
decided to operate. We didn’t ask our outside help to work for fear of 
their safety. We were well aware of what pate happen to them, 
because we suffered immensely in the past. Operating and obeying 
every law of this great country, we had lightbulbs full of paint thrown 
through the windows of our home, gravel and sand put into the motor 
of one of our trucks, rocks thrown through the windows of our 
vehicles, and tires punctured and deflated. 

Gentlemen, I wonder if you realize the mental torture an indi- 
vidual goes through when the union membership applies unlawful 
tactics. Yes; I came home after working and looked into the taut 
faces of my parents, who actually sighed with relief to see their chil- 
dren home alive and unharmed. — 

In April 1952, I had a semitrailer loaded with Allis-Chalmers 
shipments in our garage destined for the Milwaukee Road. As I 
started to leave the garage, I was stopped by 30 to 50 members of 
local 200. They told me that they would not allow me to operate. 
I sent word to have the Milwaukee police come and clear the alley, 
which they did, and then I delivered the load. , 

A few days later around April 23, 1952, while the strike was still 
on, I was taking a semitrailer load of freight from the Chain Belt 
Co. to the Milwaukee Road depot. <A short distance from the plant 
I was stopped by two automobiles carrying about 10 members of 
local 200. They told me that I would have to take the shipment 
back to Chain Belt. I ignored their request and continued on, with 
them following me. A mile further I ran into the same trouble and 
had another car join in line. By the time I reached the Milwaukee 
Road depot there were about 50 members of the local on my trail. 

I explained to the local the position I was in: That my men were 
not working, but we boys were going to try to operate the busin 
but they congregated around my equipment and told me that I woul 
not be able to operate unless I got approval from their Roy Lane, their 
business agent. Roy Quade and Robert Hanley, who are employed by 
a union cartage company, were part of the crowd that did most of the 
talking. I didn’t want to irritate the crowd for fear of what might 
happen; so I agreed to contact Mr. Roy Lane. I reached him by 
pa and he told me that it might be possible for me to drive if 

paid $28.50. This inferred that I, as an operator, would be forced 
to join their union. $25 would be my initiation fee, and $3.50 would 
be my first month’s dues. 

Today, for the right to drive a truck in the city of Milwaukee, it 
costs an individual $54; that is, $50 and $4 a month. 

The semitrailer that I left at the Milwaukee Road depot had all 
of its tires deflated. Two other semitrailers of ours nearby were in 
similar condition. 

Shortly after this, I was approached on three occasions by repre- 
sentatives of local 200 at our place of business, who urged my brothers 
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and I to join their union. We have consistently told the union that 
our policies are such that, insofar as we boys are concerned, we want 
to operate our business independently. 

Mr. Kersren. By “we” boys, do you mean your brothers? 

Mr. Retry. Yes, but without any outside affiliations. 

Our men can join the union if they want to, but the Reilly boys do 
not want to. 

The net result of these conversations with the union representatives 
was that the local filed a charge with the National Labor Relations 
Board against Reilly Cartage for violating section 8 (a) (1) of the 
National Labor Relations Act. The charge: that I had repeatedly 
said that I would dispose of my business if my men joined the union. 
To this statement I say it is a complete falsehood. I have never told 
our drivers that we would close our business if they joined the union, 
In fact, one of my drivers told me that he was stopped by these same 
representatives, and he was asked to join their union. He told them 
that it might be possible that he would like to join if they would not 
molest the Reilly boys, who were operators of the business. To this 
they would give no assurance. 

I am informed a complaint will be issued on this charge around 
April 20, 1953. 

Mr. McCase. Mr. Reilly, has that complaint issued ? 

Mr. Retiry. If I understand you correctly, it is going to be? 

Mr. McCane. Has it been issued? You say “I am informed a com- 
plaint will be issued around April 20.” 

Mr. Remy. I don’t believe so. We have a notice from the National 
Labor Relations Board that a complaint would be issued on the 20th. 
I think they are going to hold a hearing sometime in May. 

Mr. McCane. ‘I see. 

Mr. Remy. I had thought that all other small operators in the city 
of Milwaukee carried union buttons. In contact with most small op- 
erators that are driver-owned operators in my category, the majority 
of the drivers who own their equipment are members of local 200. 

Gentlemen, before I go any further, in the last week I did run into 
two small operators who do not belong to the local teamsters’ union, 
and the only reason they don’t is because they are a couple of individ- 
uals who had the courage to stand up for their rights. 

In a conversation with one recently I asked him why. He told me 
that while doing work for an over-the-road trucker they were after 
him to join. One morning when he came to work, the members of 
local 200 refused to load lis truck. He said he had no alternative but 
tojointhe union. I imagine his recourse would have been the National 
Liles Relations Board, but he would have been well out of business 
by the time the Board could act, if it did. 

Small business, in my estimation, just doesn’t have the time or the 
money to hire legal counsel to fight off these unconstitutional methods. 
The truckowner that I talked to was Mr. Harold Carle of Carle 
Cartage. 

In connection with that charge against us, I ought to say that 
when the Labor Board field examiner, William Boetticher, came up 
from Chicago to talk to my employees, he went to the local union 
office and got representatives to drive him around the streets of 
Milwaukee and question my drivers. I hasten to say that I don’t 
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mind the Labor Board talking to my employees, but I don’t think 
they should do it with union organizers along with them, and espe- 
cially when one of our customers is unknowingly paying for this time. 
You see, a great deal of our work is charged on a time basis. One 
of our drivers told me that he refused to stop; so, they followed him 
until he had to make a delivery. He told me that they wanted him 
to sign some documents, which he refused to do. 

Early last fall I was approached by Mr. Edward Ryan, the traffic 
manager for the Chain Belt Co., who asked me if the Reilly Cartage 
Co. handled all the shipments from the Chain Belt Co. to the over- 
the-road haulers. I would like to add that the Chain Belt firm is 
our largest customer. We do a considerable amount of city work 
for them, and we do all of their freight work for them; that is, in 
regard to railroads and freight forwarders. 

It seems that Chain Belt Co. had made an intensive study which 
showed they could operate more efficiently and cut their transporta- 
tion overhead considerably if all their trucking was done by one 
cartage company. At the present there are about 30 trucking com- 
panies coming into their plants-daily. This system has already been 
employed by a few other major industries in Milwaukee. 

told Mr. Ryan that we would be glad to do this work, so he asked 
me to make the necessary arrangements, that is, procure subcontracts 
from all of the over-the-road trucking firms. This was necessary 
because the tariff regulations affecting the over-the-road truck carrier 
work on a door-to-door basis. 

My subcontracts would cover the transportation of shipments from 
Chain Belt Co. to the docks of the over-the-road carrier who, in turn, 
would carry these shipments to their final destinations. I proceeded 
to obtain these subcontracts with these carriers, all of which are mem- 
bers of the Milwaukee Cartage Exchange. They bargain as a unit 
with the local teamsters and enter into a uniform contract with the 
union. 

As soon as the union found out I was soliciting these contracts, 
they called Mr. Ryan and told Mr. Ryan 4hat if Chain Belt Co. 
persisted in having Reilly Cartage do this work they would, if neces- 
sary, call a citywide strike to stop it. They also thought that it 
would be adverse publicity for the Chain Belt Co. However, Chain 
Belt decided to take their chances with Reilly Cartage. 

On October 16, 1952, we decided to put the system in operation. 
My brother, Robert Ryan, was taking some shipments from the Chain 
Belt Co. to an over-the-road sartiecte the name of Mercury Motor- 
ways, Inc. When my brother got to the Mercury dock the union 
foreman there told him that Mercury employees were not to handle 
any freight tendered by Reilly Cartage. My brother called me by 

hone. I went over to Mercury and talked to a Mr. Edward Kum- 

ra, who was the terminal manager. He informed me that although 
he was anxious to do business with us, he was helpless if his employees 
refused to handle our shipments. My brother and I left and took 
the shipments to another over-the-road carrier, who accepted them. 

On the 22d of October 1952, Interstate Dispatch, another over-the- 
road trucker, wrote me and canceled their subcontract with us, statin 
that our subcontract was “In conflict with contract previously sign 
with Chauffeurs’ Union Local 200.” 
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Then, on November 5, 1952, I tried to deliver some Chain Belt 
shipments to Royal Transit, Inc., another over-the-road trucker with 
whom I had a subcontract. When I got to Royal Transit’s dock a 
fellow named Phlegler, who I think is the steward for the teamsters 
there, asked me if the shipments were from Oil Gear. Oil Gear is 
the firm that employs this system. When I replied that they were 
from the Chain Belt Co., he refused to accept them. His exact words 
were, “No dice.” 

I waited on the dock until a Mr. Al Berg, a union member who 
supervised the dock, came up to me. He told me that some officers of 
the union had been around to see him the day before and there 
had been a discussion regarding the taking away of his union button. 
He told me that he would be glad to take my shipment, but because 
he was under pressure from the union he was afraid he would be out 
of a jobif he did. I then decided to go and see Mr. Walter Maile, the 
president of the company, and told him what was happening. He 
told me that Royal was perfectly willing to accept the freight, but 
if his employees would not handle it he did not know what could be 
done. I had to take these shipments back to the Chain Belt Co., and 
they called Royal Transit to come over and pick them up in their own 
trucks. 

The same day I tried to make some deliveries to Checker Express 
Co., another over-the-road carrier that I had a subcontract with. As 
I was backing my semitrailer up to their dock I was stopped by one of 
the dockmen. His name is Daniel Iserman. He told me pointblank 
that he had orders in local 200 not to accept any freight tendered by 
Reilly Cartage. Again I went into the company office and talked 
to a Mr. Rebholz, the sales manager for Checker. He also told me 
that Checker Express was anxious to have our business and the Chain 
Belt business, but if the employees would not handle the freight he 
did not know what could be done about it. 

The time had come for us to make some decisions. ‘There was a 
strong possibility that we might lose the entire Chain Belt contract 
due to the fact that we were not allowed to do this over-the-road car- 
rier work. I went to our attorneys to get some legal aspects of what 
could be done. They told me that it looked very much like a secondary 
boycott, and we talked about getting an injunction and a suit for 
damages against the union. We talked about getting a suit for dam- 
ages and we talked about getting an injunction. ‘They advised me 
that before we could start an injunction proceedings they would like 
more evidence that this was union sponsored and not just individual 
employees refusing to handle nonunion freight. 

I was told by them that union pressure on employers was perfectly 
legal as far as a secondary boycott is potbsealic 

Gentlemen, as far as my case is concerned, when the union goes to 
my customers or even my future customers and applies pressure on 
them to cease doing business with Reilly Cartage because my em- 
ployees and we boys are not members of their organization, in my 
estimation I would call that plain ordinary gangsterism. 

On January 28, 1953, I was able to prevail upon Chain Belt to give 
me more shipments destined for over-the-road carriers. I again had 
shipments for Mercury Motorways, Inc. This time it looked like I 
wouldn’t have any trouble disposing of my freight, but just before we 
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were ready to unload one of the dockmen in a conspicuous and loud 
manner asked me if I had joined the union. My reply was in the 
negative. A short time later the union foreman told me that they 
would not handle my freight. I went into the office to see Mr. Edward 
Kumbera again. In my presence he called the local hall of local 200, 
and spoke to a Mr. Art Lemke, one of the union agents. His reply to 
the incident was that the employees were refusing to handle Reilly’s 
shipments in accordance with union policy. At this time an employee 
came into the office. He informed me that his name was Frank Poppi. 
He told me that he was the steward for local 200. He reiterated the 
fact that the men would not handle my freight. He further men- 
tioned that Reilly Cartage was discussed very thoroughly at their 
union meeting the night before, and the officers of the union advised 
the membership that they were doing everything possible to get 
Reilly’s men into the union. 

This I found out to be true because some of my drivers told me that 

organizers had called on them at their homes during the evening hours. 

he next day I had some shipments from Consolidated Forwarding 
Co., another over-the-road carrier. When I reached their dock I 
gave my bills of lading to the dock supervisor, who in turn gave them 
to achecker. The checker then called all the dock employees together 
for a conference. In a few minutes he came over to me and said that 
he would accept my freight, but I would have to unload it off my semi- 
trailer myself. 

Gentlemen, I have been an active driver in our business for 18 years 
this summer, and it is customary around Milwaukee and every place 
that I know of for the dockworkers to assist in unloading. In many 
instances it is impossible for a driver to unload his semitrailer himself 
because of weight and the size of some shipments. I then went into 
the company offices and talked to the terminal manager, a Mr. 
William Corner. He called Mr. Lane, another business agent for 
the union, by phone. Mr. Lane told him that the union did not want 
any trouble with the Interstate Commerce Commission in refusing 
freight, and the union would allow the employees to accept Reilly’s 
freight, but would not allow the members to go on Reilly’s equipment 
and unload it. About this time I called Mr. Corner’s attention to the 
fact that another outside trailer was coming to their docks. The name 
of this trucking firm was the Lakeside Transfer. I told Mr. Corner 
from my observation that this driver could not possibly unload his 
trailer by himself. Mr. Corner replied that the driver was a member 
of the brotherhood and he would not have any trouble getting his 
freight shipment unloaded. 

After these last incidents our attorneys decided that there was 
enough evidence to start injunction proceedings against the union. 
They prepared and submitted to the National Labor Relations Board 
the charge that local 200 was engaging in a secondary boycott. Along 
with these charges I signed an affidavit covering most of the incidents 
I have just told you about. Also attached to the charge was an 
affidavit by one of my eatin, by assistants who completely checked 
my story. We sent this into Chicago on February 9, 1953. 

On the morning of February 25, Miss McElroy, a field examiner 
for the Board in Thinasto, interviewed me about my affidavit. I have 
not seen Miss McElroy since then, but in a memo from my attorneys 
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they relate that she came back to their office the following afternoon, 
and they had a discussion about the investigation she made. She 
said she found no evidence that the union had phoned or personally 
requested any of the employees of the over-the-road carriers to cease 
handling shipments tendered by Reilly Cartage. She said that em- 
ployees acted individually. 

Miss McElroy also apparently stated that after she talked with Roy 
Lane, the business agent for local 200, and found out that Reilly 
Cartage tried to operate during the citywide truck strike, the strike 
against the Wage Stabilization Board, or the Government, it was ob- 
vious to her that the union membership did not have to be advised by 
the union not to handle our shipments, because the individual mem- 
bers already knew enough not to deal with Reilly. 

My attorneys suggested to her that this pattern of refusals certainly 
indicated union activity was involved, that Reilly Cartage was dis- 
cussed at union meetings, and that members had told me to my face 
that they had orders not to handle my shipments. To this Miss 
McElroy replied that this would make good legal theory, but it was 
not any evidence. 

Before leaving she remarked to my attorneys that I would have to 
decide whether I wanted to join the union and make some money—— 

Mr. Kersren. You mean Miss McElroy, an employee of the NLRB 
up in Chicago, told this to your attorney ¢ 

Mr. Remy. According to the memorandum from my attorney, 
she said that. 

Mr. Kersten. Is your attorney here? 

Mr. Remy. Yes. 

Mr. Kersten. Who is that? 

Mr. Rettiy. Mr. Walter Davis. 

Mr. Kersten. Miss McElroy, this Government employee, accord- 
ing to your attorney, told your attorney, Mr. Davis, what you have 
set out here; is that it? 

Mr. Remy. That is right. 

Mr. Kersten. All right, proceed. 

Mr. Gwinn. Can you identify Miss McElroy any further? What 
title did she operate under ? 

Field examiner for the National Labor Relations 
oard. 

Mr. All right. 

Mr. Remy. She said I would have to decide whether I wanted to 
stand on my principles or join the union and make some money. Gen- 
tlemen, these words verbatim were said to me by Mr. Lane previously. 

Mr. Kersten. Who was Lane, again? 

Mr. Retry. Roy Lane at present is now the new president of local 
200. According to an article in the Milwaukee Journal the day before 
yesterday, there has been a reorganization. He was agent, and he 
was promoted to the presidency of local 200. 

My principles, gentlemen, are the same as our forefathers’ steadfast 
principles. They fought and gave their lives that we might be free 
people. I believe the individual should have the right to choose his 
vocation without paying tribute for that right and also the right to 
operate a business without being forced into an organization against 
his own wishes. 
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Gentlemen, as the operator of our small trucking firm, I am not in 
a position where I can afford not to watch how I spend my dollars; 
$50 would take care of a great deal of my debt. I am not ashamed to 
admit that the $4 that I would be forced to pay a union for the right 
to operate my business would buy my baby a pair of shoes. 

On March 31 I informed this committee that I would be privileged 
to testify before it on April 23, 1953. On April 7, 1953, Mr. L. C. V. 
Mather, who identified himself as an attorney from the General 
Counsel’s Office of the Board in Washington, Injunction Division, 
arrived in Milwaukee to make further investigation of our charge 
against the union. He was concerned as to whether the union had 
an opportunity to picket our oflice, garage, and terminal. Mr. Mather 
spent an entire week checking my story and interviewing numerous 
employees of the over-the-road trucking concern involved in this 
charge. It was disclosed, among other things, that union agents had 
held a meeting with two shifts of the employees at Consolidated 
Forwarding Co. before my freight was turned down. It is believed 
that these employees were so instructed at this time not to handle any 
freight tendered by Reilly Cartage. Mr. Mather has left Milwaukee 
with an additional 11-page affidavit made out by me and at this 
writing, April 16, 1953, we are awaiting some further word from 
the Board. 

Gentlemen, I have told you my story for these reasons: 

1. Reilly Cartage is typical of other small cartage companiés 
throughout this country. I want you to know that we operate prac- 
tically at the mercy of the union. I cannot believe that you men as 
representatives of the people intended to force our employees into a 
union against their own wishes. As things stand now, if we boys and 
our drivers do not join the union, there isn’t going to be any business 
for us to do, 

2. There has been some discussion about weakening the secondary 
boycott provisions of the Taft-Hartley Act. All I can say is, if 
the act does not make what happened to Reilly Cartage an illegal 
secondary boycott, then the act should be strengthened so that it does. 
Otherwise, businesses like ours are going out of business. We have 
lost the over-the-road carrier business at Chain Belt. We will lose 
otl.er customers if the union will not allow us to deliver the freight. 

3. If the facts I have related to you do constitute a secondary boy- 
cott, then the act should be set up so this thing can be stopped imme- 
diately. If the act is already set up in that way, then the personnel 
of the National Labor Relations Board are not following it. I have 
obtained no relief from this vicious boycott. 

If I have to wait another 2 months, there might not be anything 
left to save. 

Thank you. 

Chairman McConnetu. There are only two questions that I want to 
ask you, and they are short: ; 

Do you pay the same wages, approximately, as other truckers? 

Mr. Remy. Yes; I do. 

Chairman McConnetu. The second question: Have you at any 
time told your employees that you did not want them to join the union! 

Mr. Rettty. No, I haven't. 
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Chairman McConneti. Do you run down the union to your men, 
saying that they should not join, that it isn’t worth joining, or some 
statement like that? 

Mr. Reitty. I believe I expressed myself to them, and it is my 
basic belief that as a free person they should have the right to join 
the union if they want to, but I imagine the reason they might not 
want to join—of course, there is a great deal of discrimination, es- 
pecially in Milwaukee, and my drivers have told me that, if for no 
other reason, they would not join the union for that reason. I know 
even as a driver-operator many a time I am cursed at, many times I am 
heckled at, many a time I am called a slimy scab because I am operat- 
ing my own equipment anad I don’t carry a union button on my head. 

Chairman McConnety. You told your employees, the five of them, 
that they could use their own judgment about joining ? 

Mr. Retry. Yes. 

Chairman McConnety. You were willing to have an election con- 
ducted if a petition was filed ? 

Mr. Rettty. Yes. I would like to add, which I think I might have 
mentioned in my testimony, that when the representative of local 200 
approached them they told them that it might be possible that they 
would join the local, but they did not want the local to put pressure 
on us three boys as operators of a business and force us boys into 
the union against our wishes, for the right to operate. When these 
representatives would not give them that assurance, they told them 
that they would not join their union. 

Chairman McConnetn. Mr. Gwinn? 

Mr. Gwinn. Mr. Reilly, you said you thought your experience was 
common among little truck operators of your area. 

Mr. Rerty. That is right. In this last week I talked to two small 
operators, and they felt, as I do, that they should not be forced into a 
union for the right to operate their own business. In one case where 
it is operated by three brothers and they employ no outside help, 
union representatives called on them and told them that they would 
have to join the union if they wanted to continue to operate. 

Mr. Gwinn. What initiation fee did they mention to you? 

Mr. Rettiy. $1.50 for initiation fees, and $4 a month dues. 

Mr. Gwinn. $4 a month dues? 

Mr. Remy. I would like to add this: In another case I talked to 


- this trucker just this last week. He is much smaller. In fact, it is 


driver-owned and driver-operated. The same vicious boycott that I 
am encountering today was employed against him. 

Mr. Gwryn. Do you think the men you have talked to and the 
little operators generally are simply knuckling in, paying the goons 
and going about their business saying nothing? 

Mr. Reitiy. Yes. 

Mr. Gwiyn. Or are they putting up a fight like you are? 

Mr. Remy. No, Most of them think it is not worth the fight. 

Mr. Gwinn. They buy their peace. 

Mr. Remuy. Yes. 

Mr. Gwinn. Then you have a little Irish in you, have you not? 

Mr. Remy. The three truckers that I was just talking about, in- 
cluding myself—my name is Reilly, another one is Donohue, who 
has three brothers, and the other one that is being prosecuted by the 
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union or was prosecuted by the union was Culligan. In Culligan’s 
case, I would like to say that the National Labor Relations Board 
was able to get sufficient evidence to support his charge against the 
union. 

Mr. Gwinn. Do you think a suit for damages against these fellows 
individually or as a union is a helpful remedy ? 

Mr. Retry. As I see it, from my viewpoint if any individual or 
any organization does not follow the law, he should be punished for 
his wrongdoing. 

Mr. Gwinn. Do you see any evidence and do you get any evidence 
in talking with other men in your business that bigger truckers are 
indifferent to the practice of the union and may cooperate with them 
to help put you out of business? 

Mr. Retry, Oh, yes. 

Mr. Gwinn. There is no doubt of that in your mind? 

Mr. Remy. No doubt at all in my mind. That is one reason why 
Tam definitely against—I assume that attitude as an independent. I 
don’t believe I should be part of a group plan that bargains with a 
union by the simple fact that the large truck operator can squeeze 
me out if I have to meet the same demands that some of the large 
trucking firms have to meet. 

Mr. Gwinn. It seems to me the public ought to be interested in 
your case because it is only competition such as you are going to 
give these big truckers who may cooperate with their own union busi- 
ness to fix prices and keep the business for themselves—there is only 
one way to keep competition alive and that is to keep you fellows 
alive. 

Mr. Remy. Yes. 

Mr. Gwinn. Otherwise, there would be no end to the price that the 
monopoly combiation might charge for freight. 

How much of your business do you think you have lost, what per- 
centage? Or would you rather not say? 

Mr. Retry. I will say this: The Chain Belt Co., before I started 
to do this over-the-road hauling, is just about our largest customer. 

Mr. Gwinn. That is all I have. Mr. Barden ? 

Mr. Barven. I will pass for the present. 

Mr. Gwinn. Mr. Bailey? 

Mr. Barry. I don’t believe I have any questions, Mr. Chairman. 

Mr. Gwinn. Mr. Kersten ? 

Mr. Kersten. Mr. Reilly, I want to congratulate you for the cour- 
age and forthrightness with which you presented your statement, 
because embodied in your situation are some pretty fundamental 
principles. While I believe in sound trade unionism and the advis- 
ability of it, I think this is one case where trade unionism gives itself 
a black eye. 

Let me ask you, first, in these instances of violence like throwing 
paint bulbs into your home and other such things that were practiced 
on you and your family: did the police do anything about that? 

Mr. Remy. No. There has been a report made out in each in- 
stance, but I think they just write it off as labor trouble. 

Mr. Kersten. In other words, it is true that this is an example of 
where you have violence and suffering public disgrace, and the local 
police do not seem to be too effective in stopping that. 
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Mr. Remy. That is right. 

Mr. Kersten. In other words, because it is labor trouble. 

Mr. Rettiy. That is right. 

Mr. Kersren. I am not sure whether yours is the family. You have 
a brother who is in service or was in service? 

Mr. Remy. I spent 414 years in service. 

Mr. Kersten. That was you? 

Mr. Reituy. And I had another brother who spent 4 years in the 
Marine Corps. 

Mr. Kersten. Do you have a brother who is a priest at St. Johns? 

Mr. Remy. No. That is another Reilly. 

Mr. Kersten. This Miss McElroy who came up from Chicago—how 
much time did she spend with you going over this? 

Mr. Reriiy. I would imagine maybe an hour and a half. 

Mr. Kersten. The overall tactics that were used on your little 
company or your little business supposedly were for the purpose of 
persuading your few employees to join the union, and those overall 
tactics In great substantial effect would tend to drive you out of busi- 
ness; is that not true? In other words, it went far beyond any purpose 
of persuading your employees to join the union, and went to the larger 
and more destructive purpose of destroying your ability to make a 
living; is that not right? 

Mr. Remy. That is correct. 

Mr. Kersten. I have just one more question. What was it that you 
received from the NLRB about a notice about a complaint? Did you 
get some information that a complaint was going to issue against you 
or your firm? 

Mr. Retuiy. Yes; I received 

Mr. Kersten. When did you get that? 

Mr. Retiiy. Just last week. 

Mr. Kersten. From where? 

Mr. Remy. My attorneys received it. 

Mr. Kersten. To what effect was it? Do you know? 

Mr. Remy. It said that a charge would be issued, and to my under- 
standing, if I wanted to, I could display some sort of memorandum 
where my employees could see it, telling them that they have the right 
to join the union, but I preferred to go through with this hearing 
for the simple fact that it is completely false and I would like to prove 
my pores that my men have the right to join the union if they want to. 

Mr. Kersten. What is the charge that they contemplate bringing 
against you; do you know? 

Mr. Remy. That I have repeatedly said that I would dispose of my 
business before I would allow my men to join the union. 

Mr. Kersren. And that is not true? 

Mr. Rettzy. That is completely false. 

Mr. Kersten. You have given them any reasonable opportunity to 
join the union that they want to on their own volition ? 

Mr. Remuy. Yes. As I say, one of my drivers does belong to the 
local teamsters, although he didn’t join it while being in my employ- 
ment. He joined it while working elsewhere. 

Mr. Kersten. Thank you, Mr. Reilly. I think you have done us a 
service in coming up here to tell us this story. 
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Mr. Thank you. 

Mr. Remy. Mr. Wainwright. 

Mr. Watnwricut. Mr. Chairman, mine is more in the nature of a 
comment to Mr. Reilly. Mr. Reilly, we have had a number of witnesses | 
who have testified recently before this committee whose situations are 
similar to yours. What has happened is that the union has attempted | 
to organize the men, including the owners of the business, and, having = 
failed, proceeds to what is known as organizing from the top: using 
the economic war, coercion, in your case a secondary boycott, either 
to put the man out of business or to force him to join the union. It is 
especially in the small man’s case very deplorable. 

I join with my colleague, Mr. Kersten, in commending you for your 
courage and guts in coming here to testify today. 

Mr. Gwinn. Mr. Bosch ? 

Mr. Boscu. I regret that I didn’t have the opportunity to listen to 
your entire statement, Mr. Reilly. Let me say what I did hear of your 
statement and what I have heard here has given me a little more faith 
in American principles and the rights of individuals. I want to join 
my colleagues in thanking you for your presentation. 

That is all, Mr. Chairman. 

Mr. Gwinn. Mr. Barden, do you want to ask any questions? 

Mr. Barpen. Yes. 

I notice in the statement, Mr. Reilly, on page 10, your reference to 
Miss McElroy. Would you mind briefly telling me who she was? I 
understand it has been partially covered before. I wanted her officia! 


connection. 

Mr. Remy. She identified herself as a field representative from the 
National Labor Relations Board, here to investigate my charge against 
the union. 


Mr. Barpven. Did she tell you any of her background or training for 
that position or did you know of it ? 

Mr. Rettty. In going over my testimony, she did remark that she 
had many years of time spent with the Board. There was a discussion 
of how we interpreted the act. She said that in all her years of expe- ' 
rience with the Board she felt that she knew how to interpret the law. 

Mr. Barpen. Are you absolutely sure that this statement is an accu- 
rate restatement of ote remarks? I am reading from your remarks: | 
Before leaving, she remarked to my attorneys that I would have to decide whether 4 
I wanted to continue to stand on principle or join the union and make some money. 

Mr. Remy. Gentlemen, that statement is taken from a memoran- 
dum that I received from my lawyer. 

Mr. Barpen. Is your attorney present? 

Mr. Reitiy. Yes; he is. 

Mr. Barven. Mr. Chairman, may I at this point direct the same 
question to the attorney. May I have his name? 

Mr. Watter Davis (Robertson & Holbrech, Milwaukee, Wis.). Yes, 
sir. My name is Walter Davis, from Milwaukee, Wis. I am with the 
law firm of Robertson & Holbrech in Milwaukee. I am a member of 
the bar of Illinois, recently moved to Wisconsin. I am a law clerk 
for Mr. Holbrech. 

Mr. Barpen. Do you confirm this statement made by Mr. Reilly? 
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Mr. Davis. I confirm that. I made a memorandum for our own file 
immediately after Miss McElroy left the office. 

Mr. Barpen. And she had also identified herself to you as being 
connected with the National Labor Relations Board? 

Mr. Davis. Yes, sir. She is from the 13th regional office in Chi- 
cago. Her home is in Oak Park, Il. 


bt Mr. Barven. Thank you, sir. 
| : Mr. Rey. I notice these words in your statement, and I quote: 
| My principles are the same as our forefathers’ steadfast principles that gave . 


us a free country. The individual should have the right to choose his vocation 
without paying tribute for that right, and also to operate a business without 
being forced into an organization against his own wishes. 

That ends the quotation. Does not that about sum up the same 
thinking of the vast majority of the American people, in your opinion ¢ 

Mr. Reriiy. I would say so; yes. 

Mr. Barpen. I wonder if you see, as I do, the possibility, if we con- 
: tinue to push forward in this field, of passing laws to force people to 
juin organizations with no fee limit written into that law, with no 
. limitation on the initiation fee, with no security of any benefits to come 

from it, and sooner or later we will find ourselves enmeshed in our own 

net of bad thinking. 


. Mr. Rettiy. Gentlemen, I would like to add just this comment: As 
I said before, I spent 414 years in service, and I traveled about 11,000 
} miles. After observing the conditions of other parts of the world, 


when I got back to this country I felt like Barney Ross did. I was 
glad to kneel down and kiss the ground I was walking on. So, I 
believe that under our Constitution the individual should have the 
free right to choose for himself. As soon as that element of force is 
applied, I say it is wrong. 

Mr. Barpven. Certainly on that principle I believe I will join our 
Irish brothers of Reilly, Donohue & Culligan. I notice you got « 
letter from the National Labor Relations Board telling you that if 
you wanted to, you could display a card. 

; Mr. Reitiy. Some sort of letter. My attorneys explained it to me. 
| Mr. Barpen. It would take a lawyer to explain such foolishness as 
that to a good American, would it not ?—because that is wholly unlike 


{ our way of doing business, is it not‘—to write you a veiled threat 
/ that you could display a card, not telling you what would happen if 


you didn’t do it, but leaving that to your own conclusion ? 

Mr. Remy. One of the points that I would like to mention: I am 
told the charge mentions local 200, 

Mr. Barpen. You mean in the National Labor Relations Board 
letter ? 

Mr. Yes. 

Mr. Barven. Is that letter available? 

Mr. Retiiy. I believe my attorney might have it with him. 


' Mr. Barpen. I wonder if your attorney has that letter. 
: Mr. Davis. I am sorry, I don’t have it with me. However, I do 
k have it in town and I can have gopies supplied to you. ; 


Mr. Barpen. Mr. Chairman, would it be in order that I suggest to 
the gentlemen, if it meets with his approval, that he deliver a copy of 
that letter to the clerk to be inserted in the record at this point? 

Chairman McConnetu. That would be proper, and is so ordered. 
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(The letter referred to follows:) 


NATIONAL Lapor RELATIONS Boarp, 
THIRTEENTH REGION, 
Chicago, Ill., April 14, 1958. 
Re Reilly Cartage Co., Case No, 183-CA-1285. 


Mr. O. S. 
Robertson & Hoebreck, Milwaukee, Wis. 

Dear Srr: As we arranged today in our telephone conversation, I am writing 
to you to inform you of our decision to issue complaint in this matter and the 
basis for such decision, and also the terms upon which we feel we can arrive at a 
settlement of this matter. Obviously, we would prefer to reach a satisfactory 
settlement before a complaint is issued. We have a date set for hearing of May 
18, 1953. If complaint is going to issue, we would like to issue it by April 20, 
and would therefore appreciate a response to this letter before that time. 

Evidence in our possession indicates that in or about the months of October 
and November 1952 the company, by Lawrence Reilly, one of its officers, threatened 
its employees that the company would go out of business before it would sign a 
eontract with the union, and further threatened them that if the employees 
joined the union there would be no jobs for them with the company. The evi- 
dence we have further indicates that in or about the months of August and 
September 1952, and again on or about November 5, 1952, the company, by 
Lawrence Reilly, one of its officers, stated to Union Representatives Clarence 
Johannes, Henry Kuchera, and Thomas Beaudoin that, even if a majority of 
the employees of the company joined the union, the company would not bargain 
with said union, and that the company would sell its trucks rather than recognize 
the union. 

The statements referred to above, if made to employees, as our evidence indi- 
cates, are clear violations of the act. Admittedly, there may be some question 
as to whether or not similar statements made to union representatives are also 
violations. We believe that they are and are proceeding accordingly. As support 
for our position we refer you to Rosenblatt’s Friendly Mountain Line (56 NLRB 
769, at p. 769) ; Arton Studios, Inc. (74 NLRB 1158, 1163) (refer to The Federbush 
Co., Inc., (84 NLRB 539, 547-548) ) ; Pure Oil Company (90 NLRB 1661, 1662) ; 
Arlington-Fairfar Broadcasting Co., Inc. (Radio Station WEAM) (95 NLRB 
846, 856). See also surveillance cases where it has been held that surveillance 
is interference whether or not employees are aware of it. NLRB v. Collins & 
myers Corporation (146 F. 2d 454, 455 (CA-4) ) ; Baldwin Locomotive (128 F. 2d 
39 (CA-3)). 

Admittedly there are some cases which would reach a contrary conclusion to 
the above cases, but we feel the weight of authority and the more recent cases 
support our position, 

The matter can be settled by the posting of a notice for 60 days, and copies of 
such proposed notice are enclosed, subject, of course, to the approval of the 
regional director for the 13th region. As indicated at the start of this letter, I 
would very much appreciate a response from you by April 17 if possible. 

Very truly yours, 
GeEorGE Squitiacore, Attorney. 


(The notice referred to is as follows :) 


Norice To ALL EMPLOYEES 
PURSUANT TO A SETTLEMENT AGREEMENT 


of the National Labor Relations Board, and in order to effectuate the policies of 

Po National Labor Relation Act, as amended, we hereby notify our employees 

that: 
WE WILL Not in any manner interfere with, restrain, or coerce our em- 
ployees in the exercise of their rights to self-organization, to form labor 
organizations, to join or assist Chauffeurs, Teamsters and Helpers “General”, 
Local Union No. 200, or any other labor organization, to bargain collectively 
through representatives of their own choosing, and to engage in concerted 
activities for the purposes of collective bargaining or other mutual aid or 
protection, or to refrain from any or all of such activities, except to the ex- 
tent that such right may be affected by an agreement requiring membership 
in a labor organization as a condition of employment as authorized by Sec- 
tion 8(a) (3) of the Act. 
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All our employees are free to become or remain or to refrain from becoming 
or remaining members of the above-named union or any other labor organization 
except to the extent that this right may be affected by an agreement in con- 
formity with Section 8(a) (3) of the Act. 


(Representative) (Title) 

This notice must remain posted for 60 days from the date hereof, and must not 
be altered, defaced, or covered by any other material. 

. Mr. Barpen. ‘Thank you, sir, that is all I have. 

Chairman McConnetn. Any other questions? Mr. Metcalf. 

Mr. Mercatr. No questions. 

Chairman McConnetyt. Mr. Reilly, I sincerely thank you for ap- 
pearing here, and I appreciate your description of the situation as 
you have found it, and also we want to thank you for some of the sen- 
timent you have expressed here today. 

The next and final witness will be Mr. Ross E. Thoresen. 


STATEMENT OF ROSS E. THORESEN, MANAGER, INDUSTRIAL 
RELATIONS COUNCIL OF UTAH, SALT LAKE CITY 


Mr. Troresen. My name is Ross E. Thoresen. I am the manager 
of the Industrial Relations Council of Utah, an employers association 
with about 200 company members. The council and the Utah Man- 
ufacturers Association, which has 385 member companies, and the 
Utah Automobile Dealers Association, with 260 company members, 
have jointly sponsored my appearance before this committee. 

I work exclusively with labor-relations problems. Last year I ne- 
otiated some 48 agreements with various labor unions in Utah. 
Juring the war years I did some conciliation work for the Army on 

war contracts, and prior to that time I worked as a truckdriver for 
a number of years while I was getting my college education, and dur- 
ing part of the time that I worked as a truckdriver I was a member of 
the A. F. of L. union. 

In the interest of time and in consideration for the committee’s 
courtesy in having me here, I have filed a written statement and I 
wish to skip hurriedly over portions of that statement and hit what 
I consider to be the high spots. 

Chairman McConnetz. Yes. I might say, Mr. Thoresen, in look- 
ing it over—also this has been verified by the counsel—there are not 
too many new ideas presented under compulsory unionism, nationwide 
monopoly bargaining, and employer’s right of free speech, but I be- 
lieve it would be very hélp if you would spend a little time on the third 
and fifth points. 

Mr. Tuoresen. All right, I would like to do that. 

Chairman McConneti,. That is the NLRB procedures and to estab- 
lish proper labor jurisdiction. Those are two questions that are in- 
teresting to the committee at this time. 

Mr. Torresen. I want to point out to you first of all that in Utah 
the unions haven’t been hurt by the Taft-Hartley law. Our State 
labor law requires that all local unions register with the State labor 
relations board. The 1952 biennial report indicates there were 213 
unions registered in 1950, 258 in 1951, and 275 in 1952. That is an in- 
crease of 62 local unions registered in the last 3 years. We think that 
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is proof enough that they are able to grow and stay healthy with the 


Taft-Hartley law. 

I just want to say in connection with that compulsory unionism 
that I know what that means. Ihave been through that myself. I re- 
member well the day a business agent sat on the seat of my truck and 
told me I would have to join his union and pay him $7.50 while I 
was going to college and that if I didn’t I would lose my job. I went 
to my boss and my boss told me the exact same thing. I called the 
State labor commission and they told me the same thing. So I went 
over to the union and I paid them the $7 and I continued to pay them 
while I went through college. 

I think that is an outrage. I don’t think they had any right to make 
me do that, and I resent it and I wish to urge the committee to give 
consideration to outlawing compulsory union membership. 

I might say in passing that we picked the North Carolina right- 
to-work act from Representative Barden’s State, I think, and intro- 
duced that in the Utah Legislature, of which I am a member, and the 
bill failed to pass on a tie vote in the senate, but the people of Utah 
I think favor that type of legislation and I think we will pass it in 
our State at the next session of the legislature. 

I want to say just a word on industry-wide bargaining before we 
leave it. I don’t want to go into detail on the matter except to say 
that we do bargain as a group in Utah. We have the dairy industry, 
we have 4 wholesale grocery alee 5 wholesale paper houses. They 
are all little guys, but they sometimes have branches extending more 
than 50 miles apart. We favor the Lucas proposal to limit industry- 
wide bargaining, but we think it will hurt the small employers out 
in Utah a heck of a lot more and not do us the good that the bill 
ought to do. There are two big companies in Utah, Kennecott Copper 
Co. and Geneva Steel Co. They are the ones that do the damage when 
then have a strike. A strike at 1 of those plants is 10 times more 
detrimental to our State economy than a strike in all of the group 
bargaining industries in which we have an industry-wide or area- 
wide bargaining practice. 

I want to suggest to Representative Lucas that we feel very strongly 
that some method should be undertaken to eliminate this industry- 
wide bargaining, and we even think that company-wide bargaining 
ought to be discouraged. We think the employees down at Geneva 
Steel ought to have something to say about when they go on strike 
and when they go back to work. In the last steel strike they were 
just like sue dl in a revolving door. One day they were in and one 
day they were out, depending on what somebody back in Washington 
or Pittsburgh or New York told them to do. 

We think that labor relations belong with the people and ought to 
be restored to them. 

I would like respectfully to suggest to the representative that he 
ive some consideration to our suggestion that he limit the collective 

argaining to plants and facilities which are located less than 400 
miles apart or located in less than 4 adjoining States. Under those 
circumstances I think Geneva Steel would even have to bargain by 
itself, and they should bargain by themselves. There are about 5,000 
employees down there. 

Mr. Battery. Will the witness permit me to interrupt at that point. 

Mr. Tuoresen. Yes. 


a 


4 


LABOR-MANAGEMENT RELATIONS 2941 


Mr. Battery. Do you want to apply the same rule to the National 
Association of Manufacturers and the United States Chamber of Com- 
merce and some more of these groups ? 

Mr. Tuorrsen. As far as their bargaining activities, their strike 
activities, their concerted 

Mr. Baitry. They are usually on one side of this labor-relations 
problem. 

Mr. 'THorrseNn. Sure they are on one side. I have no objection to 
the CIO doing public-relations work or anything like that, but when 
it comes to a strike, when it comes to bargaining, { believe they should 
bargain individually or at least in small area-wide groups. That is 
all we suggest. 

We suggest the 400-mile limit, Representative Lucas, because Utah 
happens to be 400 miles from north to south border. We think maybe 
some other figure might be a good suggestion there. We suggest the 
4 adjoining States, and that would apply in the East where it is 
more heavily populated. 

I realize that we are just a little bunch of peanuts out in Utah 

Mr. Batter. The same association I was talking about fixes the price 
of steel. If they do not have the same standards in their labor rela- 
tions that the other steel companies have, if your company, Geneva 
Steel, that you talked about, was on a competitive basis that would be 
fine, but the Geneva price is the same as the standard price all over the 
country. That is sr I was talking about when I said you would 
have to apply it to all of them. 

Mr. Trorrsen. That may be true, and I think maybe you should 
give that some thought, too. However, I am only appearing on the 
labor-relations side of this picture. If there is something wrong with 
the business trusts, maybe they ought to be remedied, too. 

Mr. Lucas. Mr. Chairman, this is very valuable information which 
Mr. Bailey has given this committee. If he can support his state- 
ment that the NAM fixes the price of steel, he certainly ought to give 
that to the Antitrust Division of the Department of Justice. That is 
a violation of the Sherman Act and the Clayton Act. If that is actu- 
ally happening, we ought to do something about it. 

Mr. Battery. It is happening in oil; isn’t it? There was a suit in- 
stituted yesterday by the Justice Department. 

Mr. Lucas. Do you believe because a suit has been brought that 
those people are guilty before the evidence is submitted ? 

Mr. Battery. I would assume that the Justice Department has some 
pretty basic evidence or they wouldn’t bring a suit. 

Mr. Lweas. Is the suit against the NAM or the Chamber of Com- 
merce ¢ 

Mr. Battery. They all belong to that group. 

Mr. Lucas. Do you believe in guilt by association ? 

Mr. Bainery. I have heard a lot of the talk around here since I have 
been a member of this committee, and applied to labor. 

Mr. Lucas. I think the gentleman is guilty of loose talk himself 
when he says the NAM and the Chamber of Commerce set the prices. 

Mr. Bary. [ still stand by the statement. 

Mr. Lucas. That is all. 

Mr. Bautey. I am going down to talk to my Chamber next Tuesday 
night at their banquet. 
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Mr. Lucas. I hope they give you some correct information and 
straighten you out on this matter. 

Chairman McConnetu. I want to get you through your statement 
Mr. Thoresen, before the quorum bell rings, and then we can ask you 
some questions. 

Mr. Torresen. Our third suggestion is that something ought to be 
done about NLRB procedures. The Utah employers who have had 
any experience with the representatives of the National Labor Rela- 
tions Board are of the opinion that these representatives are thor- 
oughly imbued with the philosophy that they are employed by the tax- 
payers to serve unions. These representatives seem to Sate forgotten 
that the employers are the real parties in interest. They seem never 
to have heard that the Taft-Hartley law was designed to protect 
individual liberties. 

In the matter of an unfair-labor-practice case, and I am relating 
now one which I just finished Lintadling involving the Cache Valley 
cooperative cheese factory in northern Utah. We employ about 70 
employees up there in the collective-bargaining unit. e have been 
bargaining with the union for 6 or 7 years and in that time we have 
never had any difficulty. The union opened their contract a year ago 
to change the wage structure. They didn’t open any of the other terms 
of the contract, and they have a union shop in the contract. 

After they opened the contract and got into a hassel about the 
wages, the employer pleaded that the union employees were not entitled 
to any more money because the union employees were already making 
more money than the farmers who owned the business, it being a 
cooperative. He figured that the farmers were getting paid about 60 
cents an hour to milk their cows, and the workers inside the plants 
were getting $1.30, or some such figure. 

So they got into this argument about wages. After they got into 
the argument about wages the union took a strike vote, and 23 people 
according to the testimony in the hearing, voted in favor of the strike, 
out of 70 people. The union went right ahead and held the strike, 
which was ineffective because about two-thirds of the employees con- 
tinued to work. However, it resulted in a rhubarb and the union 
probably to save face then filed unfair labor charges against the com- 
pany, charging that they had refused to bargain. 

We called the procedure which followed a trial by ambush. That 
is exactly what it is. 

The union filed a broad general charge amounting to just simply a 
statement of the National Labor Relations Act, and I have here a copy 
of the charge. The charge says that “On or about August 9, and since 
that date it, by its officers, agents, and representatives, refused to 
bargain collectively with general Teamsters Union Local No. 976.” 

I submit to the gentlemen here that you can’t understand that kind 
of a charge; you don’t know what is involved in it. We have found 
out at the trial that we were charged with pleading inability to pay 
and refusing to divulge our books to the union. You can’t tell that 
from this charge, and the complaint which was issued afterward 
relates exactly the same thing, that “on or about August 9 and at all 
times thereafter up to and including the date hereof, respondent, 
through its overseers, agents, and representatives, did fail and refuse, 
and continued to fail and refuse, to bargain collectively with the 
union. 
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Under these circumstances when a charge like that is filed, the 
NLRB sends a snooper up there and he runs around and investigates 
everything he can. He talks to all the employees. If there is an 
employee who is not cooperative, he drops him like a hot potato and 
runs to some other guy who is willing to talk. 

After he has gone to all these fellows, he then winds up by going 
to the union po suggesting to the union that he amend the charges. 

So they amend the charges to include the real thing that happened, 
the unfair labor practices that the employer of the National Relations 
Board has been able to dig up. 

Then after they amend the charges, the National Labor Relations 
Board then issues a complaint which is still couched in the language 
asthe act. Then in our case a Mr. Karasick, who is the representative 
of the General Counsel and who also sometimes serves as a hearing 
officer, arrives in the area and he tells us that we had better accept a 
settlement stipulation, and a consent decree against us, in effect, and 
posts the notice which they wish posted in the plant. 

We resist that effort, and he tells us and I quote him exactly, “You 
are going to be surprised at the evidence we are going to put in.” 

We were surprised and we are surprised in every case that we have. 
We never know what to expect and we are unable to find out. In this 
case we filed a request for a bill of particulars, and the request was 
granted to the extent that they related a few names and dates, but 
nothing further than that was divulged to us so we could prepare 
for the hearing. 

Then when you get into the hearing, the General Counsel presents 
his case. Boy, it is just like shots out of a gun. He has everything 
down pat. In one case in this hearing he called a witness on the stand 
and the witness testified that the employer had made threatening 
statements in a dressing room. There were 11 other employees pres- 
ent at that scene but the investigator, Bradford Wells, of the NLRB, 
field examiner, never made any attempt to contact the 11. All he 
did was to get this one cooperative witness and he decided we have 
got a case. So he goes in. When we heard this evidence we were 
dumfounded. We were startled. The employer said it was not true. 
So I put the employer on the stand to refute the testimony, and 
while he was on the stand I had earlier asked the Government wit- 
ness who the other employees were, and he named them and we sent 
out to the plant and they came in in their working clothes: they got 
on the witness stand and every one of the nine of them, testified that 
the employer did not say what the first witness said. 

Then the hearing officer, the trial examiner, I guess he would be 
called, his name was Martin S. Bennett, made the remark—he asked 
each of the company witnesses : “Have you talked about this event since 
it occurred some 8 months earlier?” And each of them denied it. He 
asked them if they had talked among themselves. They said “No.” 
Then he made the comment that it was very likely that they had for- 
gotten it and what had occurred in the dressing room, but that the 
Government witness who had testified as to the threat would be more 
likely to remember it because he had been interviewed by Bradford 
Wells, the field examiner, within a month or two after the event had 
occurred and had had his mind refreshed. 

Mr. Barven. Would the gentleman let me interpose here? Just in 
order that the gentleman might be thoroughly confused as to what 
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may be waiting for him, I just read a record yesterday as to where 
they laid great stress upon and used it as the basis for the finding of 
an unfair labor practice, when one of the employees said this man, the 
employer, who was a young man about 36 or something like that, passed 
him about 15 or 20 steps from him talking to himself and heard him 
saysoandso. You can’t win, brother, when that situation exists. 

Mr. Tuorrsen. We don’t expect to win, Representative Barden, but 
we darn well think we have a right to expect a fair hearing. 

Mr. Barven. I am 2,000 percent with you on that. 

Mr. Tuorrsen. I want to suggest just a few things that need to be 
remedied, I think, procedurally. 

First of all, we think that you should limit the provision in section 10 
(b) of the act, “that no complaint shall issue based upon any unfair 
labor practice occurring more than 6 months prior to the filing of the 
charge with the Board.” 

We think that should be amended to not more than 90 days. In 
our union contracts at the union’s requests we have sections all the 
time which require that before a grievance can be accepted, it must 
be within the grievance process within 15 days after the employer 
first knows that he hasa grievance. These things ought to be handled 
fast. They ought to be taken care of just as soon as they occur. We 
think the union ought to be required, and the employer likewise, to 
state facts in the charge, that the Government should not investigate 
and dig up the facts for them. 

He ought to have to know whether or not an unfair labor practice 
has been committed and not just shoot in a charge stating a section 
o~ the act and then have the Board go out and dig up the facts 

or him. 

If he doesn’t know what. has happened and why he lost an election, 
the union should not have the right to file any charges. 

Then we also think that the act provides for the use of rules of 
evidence as contained in the code of civil procedure, but it does not 
give the charged party the right of deposition such as the code of 
civil procedure permits the other actions in the United States district 
courts, and we think that if the employer had this right such as is 
accorded litigants in other proceedings in the district courts he would 
at least be able to find out what the case is against him. 

I don’t want to say anything about free speech except to say that we 
out in Utah use the free speech all we can. We think that the em- 
ployees are a damned sight better off, if you will excuse the phrase, 
if they know more than if they know less. When the unions talk 
about employees and defend themselves from the charge of being labor 
dictators, they always insist that the employees are smart enough to 
know what is right or wrong and are protected by the secret ballot 
inthe union hall. If they are smart enough to be union members, they 
are smart enough to listen to the employer without getting so confused 
they can’t decide what is right and what is wrong. 

We think very definitely as long as the unions collect $2 million in 
Utah from union people, and as long as they spend a lot of that to 
organize employees into unions, the employer ought to have free speech 
and he ought to have it unlimited. 

Then the final thing we want to urge is that you establish some 
kind of proper State labor jurisdiction. Utah is 1 of about 11 States 
having a comprehensive State labor relations act. We enacted this 
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law in 1937, after about 10 years of experience with what we called 
the Little Wagner Act, and the new law in Utah is referred to by the 
unions as the little Taft-Hartley law. So all of our labor relations 
have been covered by both State and national legislation which are 
somewhat similar. 

The Utah Labor Relations Board, which has been doing a very 
effective job in handling labor relations in Utah has been gradually 
pushed out of the picture until they are handling hardly any cases. 
want to tell you just one story which follows parallel the statement 
by Mr. Reilly. 

We have a number of interstate truck drivers operating out of 
Utah who have resisted the efforts of the A. F. of L. Teamsters Union 
to persuade them to accept membership in the union. These drivers 
So haul fresh fruits and vegetables to and from other States. 

Juring 1951 the union made repeated demands that they join the 
union, and the truck owners refused to sign a contract which the 
union submitted to them requiring that all their employees become 
members of the labor union whether they wished to or not. 

On July 2, 1951, the teamster business agent established a picket line 
at the farmers’ market in the Salt Lake area where most of the truck- 
drivers load and unload. Only the business agents picketed and they 
only picketed for 1 hour a day before they went to work at their 
regular jobs as business agents. They would arrive early in the morn- 
ing and picket until about 8 o’clock and then they would go to work. 

he teamster local in Salt Lake had arranged with the teamster 
local in California to authorize this picketing, so that when the trucks 
arrived down in Los Angeles even though they never went through 
the picket line during the hours the picket line was on, when they 
arrived there they were still classified as having passed through a 
picket line and the employees under their union contract were per- 
mitted to refuse to unload the merchandise. So we had several loads 
of cherries and other perishable products which had to sit here on the 
truck for sometimes a day or two while we scrounged around in 
southern California to try to find a place where we could unload this 
so-called hot cargo. 

Needless to say, the truckdrivers themselves lost money. 

I want to point out just who is involved in this. Ten of the 43 
owner-operators who were picketed had either no pon Hg or they 
hired only 1 person. Seven of them employed only 2 people. Twenty- 
five of them employed from 3 to 6 people and 1 had 15 employees. 
That is small potatoes, and these guys work hard to buy trucks 
to go into business themselves and then find that they have to pay 
some union business agent for the privilege of driving a truck. 

Ten of those guys the union contdn' have done anything for them 
if they had wanted to. They couldn’t raise their wages or anything 
else because they are owner-operators themselves. Whatever they 
make is profit; that is all. 

We filed unfair labor charges against the union, and the regional 
director for the 20th region of the NLRB refused to issue a omnprnint. 
Then we filed unfair labor charges with the Utah Labor Relations 


Koard, and the Utah board submitted a statement to the National 
Labor Relations Board saying that the Utah board would prescribe 
the activity by the organizational picket line which the union had 

They asked the NLRB if they couldn’t take jurisdiction, 


established. 
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The NLRB wrote back to them and told them that because these peo- 
ple were engaged in interstate commerce they could not take juris- 
diction. So we couldn’t get any relief under the State law which we 
passed out there to stop that very thing. 

Then we went back to the NLRB and demanded that the NLRB 
conduct an election among these employers who had employees. We 
insisted that they conduct the election. Since they stopped us from 
going before the State board they reluctantly let us have an election. 
At least they let us have a petition. Then they held a hearing on the 
case. When the hearing was held the union came in with a state- 
ment which they called a disclaimer, and all it said is this: “The union 
hereby now disclaims to represent a majority of the employees in the 
above-entitled matter.” 

When they submitted that, then the NLRB hearing officer, whose 
name again was David Karasick, called the regional director and the 
director told him to dismiss the petition without holding any election. 
Mind you, all this time the union was interfering with our operations 
with a 1-hour-a-day picket line. 

Well, we want to point out that in the 1951 fiscal year the National 
Labor Relations Board conducted representation hearings and cases 
involving 9 or less employees in 1,394 cases. That is 20.7 percent of 
their total load, and had involved 9 or less people. Over 80 percent of 
the representation cases handled by the NLRB in 1951 involved fewer 
than 100 employees. 

We just think it is ridiculous for the great United States Govern- 
ment to be mixed up in that kind of stuff. That is peanuts. That is 
small potatoes. That is nothing to do with interstate commerce. We 
think that strikes, labor disputes could occur in about 40 percent of 
the cases handled by the NLRB, and people living 20 miles away 
wouldn’t even know there was a dispute on. Yet we have the United 
States Government in there butting into our affairs. 

In order for the Federal district courts to take jurisdiction, as you 
gentlemen well know, the suit must arise under Federal laws, and the 
amount in controversy must exceed $5,000, or the controversy must be 
between cities of different States, and so on. We suggest that the 
NLRB jurisdiction should be subject to a similar standard. 

Cases involving less than a fixed number of employees—and we don’t 
ive a darn whether it is in interstate commerce, whether it is truck- 
rivers, whether it is transportation, manufacturing, or anything 

else—we think that cases involving a few employees ought to be re- 
turned to State jurisdiction. This could be done by requiring that 
the NLRB cede these cases to States like Utah which have compre- 
hensive labor-relations laws and you could pass a law to take effect 
2 years hence which would require the States to assume their respon- 
sibility in the future to handle their own cases where they involve a 
few employees. 

Gentlemen, briefly that sums up what I wish to present to the com- 
mittee, and I do appreciate your attention and your courtesy in letting 
me appear here. 

Chairman McConneti. Mr. Thoresen, I am glad you were able to 
get your statement finished before we were called to the floor. 

Mr. Tuoresen. Incidentally, you might be interested to know that 
we had one law which the unions very strongly favored, which was 
also struck down on this Federal-State jurisdictional question, and 
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that is the compulsory checkoff law in the State of Utah. We required 
that an employer when he received a written authorization from an 
employee to check off dues, that he had to do it. 

The Supreme Court in 1951 struck down that act because the Con- 
gress had legislated in the general field of the checkoff and therefore 
had preempted the field. The unions of course would protest, I am 
sure, that case. 

Chairman McConne Lt. I am in favor of a change in the sections 
dealing with the National Labor Relations Board. I don’t know 
what plan should be adopted, but I think it should be one that would 
assure speedier decision of cases and an assurance of impartiality in 
the decisions. Also I am in favor of clarification of the jurisdiction 
of the Federal and the State spheres of activity in connection with 
labor disputes. I don’t know exactly how that should be done, but I 
favor that clarification, and I also favor very definitely the handling 
of more cases of a local nature by the States and local communities 
rather than by the Federal Government. 

Mr. Tuoresen. The State board knows the parties, and they reall 
can do a good job. Our State labor referee happens to be an old CI 
man, but he has the respect of business. He is on the scene locally 
and he can’t run away from San Francisco and hide from us. He has 
to stay around there and face us. He has to be fair. If he isn’t we 
are not going to let him live in our community, that is all there is to 
it. He is fair. 

The NLRB has no field offices in Utah. We have no representation 
there from the NLRB. We have to contact San Francisco every time 
we have a case. Some guy has to fly up to Salt Lake. We were going 
to hold an election on April 9 in Pocatello, Idaho. Four employees 
were involved in a warehouse there, and an NLRB man wrote us and 
asked us to consent to en eelction. He telephoned us 2 or 3 times from 
Seattle, Pocatello being in the Seattle area. We consented to the elec- 
tion immediately. The election was scheduled for Thursday, April 8. 
On Thursday, April 9, the field examiner, Howard Hillman, arrives in 
Pocatello from Seattle and talks to the union and the union found 
out that the employees were not going to vote for the union, so rather 
than be cut off by the 1-year rule, they withdrew the election notice. 
It is indefinitely postponed. 

The point 

Mr. Barpen. May I interrupt. Wasn’t that election called by the 
employers? 

Mr. THoresEn. No; that was called by the union, sir. All I want to 
point out there is that somebody had to travel all the way from Seattle 
into Pocatello. They made several telephone calls; there was a lot of 
correspondence. The employer happened to be located in Ogden, 
Utah. That is why I got involved in the case. He had a little branch 
up in Pocatello. He didn’t even think it was worthwhile economi- 
cally for him to go up there and see what the trouble was. He simply 
consented by telegram from Ogden to the election. He didn’t think 
it was worth while to go up there at all, but the National Labor Rela- 
tions Board and the United States Government thinks it is important 
enough to send a man all the way down from Seattle and monkey 
around with a thing like that. 

Thad a suggestion on that. I thought some NLRB procedure might 
be worked out where the parties could consent to a mutual third party, 


\ 
| 
3 
| 
) 
4 
| 
i 


2948 LABOR-MANAGEMENT RELATIONS 


as they do in arbitration cases, to a system in conducting these elec- 
tions, and thereby avoid some of this travel and expense involved. 
Certainly, if 80 percent of the NLRB cases involve less than 100 em- 
ployees, this economy-minded Congress could take a nice big whack 
out of their budget if they would just turn back a lot of those cases to 
the States. They could be handled just as well, too. 

Chairman McConne.u. Are there any questions? 

Mr. Wartnwricut. I would like to ask a question. We had Mr. 
Herzog here sometime ago, the Chairman of the Board, to testify 
before us, and he is in complete sympathy with your views in regard 
to putting more into the States. I think probably you are familiar 
with the fact that the Board has a rule of thumb—exactly what it is 
I don’t know—as to whether they will take a case or not. In other 
words, they do try to give them to the States where possible. They 
complained about the very limitations that you suggest. 

Your suggestion was that the act should contain some arbitrary 
number of employees; you did not care what it was. Is that correct? 

Mr. Tuoresen. Yes; it has to be arbitrary. 

Mr. Warnwrtcnt. Right. 

Mr. THoresen. Any lawyer, sir, can tell you exactly when he 
should take a case to a Federal court or to a State court. He knows. 

Mr. Warnwrieut. Right. Let me point out the difficulty of that 
as far as legislation is concerned. You have a Delaware corporation, 
and airline, let’s say, that flies between Ogden, Utah, and Washing- 
ton and New York. They use some other transportation company’s 
oflices—it is a cargo line, we will say—to handle their paperwork for 
them. Their home office might be in a State in which they have no 
connection whatsoever except the fact that they are registered to do 
business. They have 10 employees or even, say, 8 employees. Maybe 
their only employees are the pilots of the company, and they hire 
out their maintenance operations. What State are you going to put 
that in? That is the difficulty of approaching it from the point of 
view of numbers. I am in sympathy with your suggestion. 

Mr. Tuorrsen. I am in sympathy with your problem, too. I 
realize that that there might have to be some exceptions, but there are 
a lot of cases where I think the Board could code jurisdiction or it 
could just naturally be cut off. While they do have, as you say, a 
rule of thumb, the general tendency in these Government agencies, I 
think, js to interpret that rule of thumb always to expand their own 
operations. I don’t think they very often cut off anything. At least, 
we never have anybody do that. 

Mr. Barven. Will the gentleman yield ? 

I wonder if some of those difficulties would not be ironed out, 
because in most States, certainly in my State, corporations are required 
to designate their office for the purpose of the service of process and 
summons. 

Mr. Warnwricut. That is right; the secretary of state in our State. 

Mr. Barven. So, they would designate the point of service of 

rocess, for instance, if it is in interstate transportation. It might 
buttoned down in that way. 

Mr. Warnwricut. That is a very good suggestion. Mr. Barden, 
for example, in New York State when the out-of-State company 
comes in to do business it has to designate the secretary of state as 
the proper person to receive process. I am sure other States, such 
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as yours, have a person designated as the one to receive the process, 
as you have suggested. You still come back to the point of which 
State are you going to have the labor proceedings held in. 

Mr. Barven. We might get back to the gentleman’s point that, if 
they are not large enough to find, they are too small to notice. 

Mr. Smirn. I think, if the gentleman will remember, Mr. Herzog 
made such recommendations, but he also as usual wanted to tie some 
strings to it and let the National Labor Relations Board say where 
it would go. He didn’t give up any jurisdiction. He just said we 
will send it where we think it ought to go. 

So, you have not accomplished anything by letting him tie strings 
to it wherever he wants to send it. 

Mr. THoresen. Every week or two we pick up the paper and read 
about a big union building a building here in Washington. It seems 
to me that everybody is moving to Washington and is leaving the 
employees in Utah to take what they can get. We think they ought 
to start coming back home. It can be handled a lot better on a local 
basis, gentlemen. 

Many times the unions will ask us if we will consent to let or to 
waive our right to go before the NLRB and let the State board conduct 
the election. We have to decline ourselves, even though we would 
just as soon do that. 

Mr. Warnwricut. At the same time, you have then the question 
that you have 48 different jurisdictions as far as the labor situations 
are concerned. In New York State we have what is commonly known 
as the Little Wagner Act, and it is my understanding that most times 
management would prefer to come in under the Federal act—not in 
all cases, but in many cases would prefer and get better treatment 
under the Federal act than it does in the State courts. 

Mr. TuoreseNn. Both sides want the same thing. They would like 
to go to the NLRB when they can get the best deal there and to 
the State when they can get the best deal there, and it doesn’t make 
any difference whether it is union or management. Either one of 
them wants to get the best deal it can get. That is where they want 
to go. At least on representation cases and elections they are the 
same, by secret ballot; I don’t care where it is held or who holds it. 

Mr. Boscx. Do you not think, Congressman Wainwright, that the 
liberal interpretation that the Supreme Court has placed on the defini- 
tion of “interstate commerce” has a lot to do with the question of 
jurisdiction? I think we have attacked the point from the interpreta- 
tion that has been laid down by the Supreme Court. 

Mr. Tuoresen. Practically everything is interstate commerce. We 
claim if you ~ 8 in the Jordan River you are engaged in interstate 
commerce. The water evaporates and goes over into Colorado or 
something. 

Mr. Boscn. The shoeshine boy is engaged in interstate commerce 
under that definition, because the polish comes from Jersey, the cloth 
comes from some other State, and it is interstate commerce . 

Mr. Warnwrtent. Mr. Bosch is right. The example that you give 
would cover representation cases, but then you get down to the ques- 
tion which we heard so much about, and another example here earlier 
today of unfair labor practice. You have 1 State that might treat 
a union labor practice in one way, and then you have 10 other States 
that would treat it in another way. At least, according to my under- 
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standing, the Labor-Management Act was to try to give uniform- 
ity to the treatment of unfair labor practices, which you would not 
receive in State courts. 

How would you overcome that? For example, in a small company 
in actuality in interstate commerce, the company would pick the State 
to bring its action in in which it would get the most favorable treat- 
ment, and the union would try to get it moved to some other jurisdic- 
tion where it would get favorable treatment. 

Mr. Troresen. No; I don’t follow that at all. I didn’t include that 
in my statement at all. 

Mr. Warnwariceut. I am merely raising the question and the problem 
that we are confronted with here. 

Mr. Tuoresen. I think first of all the employees are the people that 
are the real party in interest here. Whether they want a union and 
what they want and whether they have a dispute—it is their business. 
The union is simply their agent. The management is the other party. 
I think that it ought to be fimited to the place where these employees 
work. In cases like the airlines that you relate, some other provision 
would have to be placed in there. But these unions are citizens of 
Utah. They live out there in Utah. They know the Utah labor law. 
They have to know it anyway because some of their employees, a 
damn small number of them but a few of them are still under the 
State law. They know the State law. They lobby against it and they 
lobby for it. They are up in the capital en masse every day. They 
know more about the State law, I think, many times than they do about 
the Federal law. The employers out there know about it. They are 
up there running around the capitol bothering the State legislators 
just the same. I just got out of a session there and I know. 

Mr. Warnwaricur. I would like to ask one other question. In your 
free speech discussion, are you satisfied with 8 (c) the way it is writ- 
ten now, the free speech section ? 

Mr. Txoresen. No, sir. I think I would be satisfied with the 
darned thing if the labor board interpreted it that way. 

Utah is a small State. The unions collect $2 million a year from 
the employees. They spend a lot of that money organizing. They can 
run up and down the street pointing to thousands of cases where they 
have wage increases. All the advantages are there on their side. They 
win about 70 or 80 percent of the election cases already. Yet if an em- 
ployer gets out and makes a speech—and we always make them, we 
are going to keep on making them whether they like it or not. We are 
going to get burned a few times, but we are walling to get burned. 

In fact, maybe if we get burned every time the people out there 
would get so mad they would make you do something about that sec- 
tion. We talk all we can, but we have to read our speeches. We even 
have a guy following along and initial each page to make sure nobody 
varies any of the text. We have to give the union the last chance 
at it. We don’t dare hold a meeting. ‘The union holds a meeting the 
night before the election and tells a lot of things which we think are 
false. We would like to refute it the next day. We don’t dare do it 
for fear the Board will say we should have given them the last chance 
at it. 

Mr. Warnwricur. Your complaint really is with the Board be- 
cause the only thing that you are barred from doing is threat of re- 
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Mr. Tuoresen. But even a threat, sir, the union does it all the time. 
I will tell you the most common one they use. They tell you if you 
join up now and sign a card before the election we will waive your 
initiation fee. If you don’t, afterward you are going to have to 
pay $50 or $25. That is a threat, and that is a promise, too. They 
use it all the time. We employers, we don’t want to threaten them. 
Sometimes we may slip up. If we do we ought to be slapped. We 
do want the right to talk as much as we can. We do want the right 
to convince the employee that he has had a fair deal if he has had a 
fair deal. We don’t think the emplovees are the jellyfish that the 
unions would like to have us think. We'never force them to go to a 
meeting anymore. We always invite them. Those who don’t want to 
come don’t have to come. They almost always come anyway so that 
captive audience isn’t too much of a problem. 

Mr. Wainwetcut. Thank you. I think you have been of help to 
this committee. I certainly appreciate it. I am through. 

Chairman McConneti. Mr. McCabe. 

Mr. McCasr. Mr. Thoresen, we have had witnesses before the com- 
mittee who offered suggestions along these lines: A business, regardless 
of its size, may be purely local in character, and it may have a very 
limited effect, 1f any, on interstate commere. The suggestion has been 
offered that the jurisdiction of the Labor Board be restricted so it 
would not reach business which is primarily local, essentially State- 
wide, of basic local concern, regardless of its size or nature of the 
business. These witnesses would limit the Board to those matters 
which definitely affect interstate commerce, regardless of size. Con- 
ceivably a one-man shop could be in interstate commerce, not just 
affecting it. With that in mind, you have made the suggestion that 
these areas of basic local concern be taken out of the scope of Federal 
jurisdiction. 

What do you think of that, or have you given any thought to it? 

Mr. Tuoresen. I have to confess that most of these companies 
that I am talking about do have an effect on commerce, but it is so 
confounded small that it is just nothing. They held an election in 
Spanish Fork involving five employees, a cheese factory. A lot of 
the cheese gets shipped out of Utah eventually, but if they stopped all 
that cheese, the railroads would never even know it was stopped. 
Nobody would. It is just so small that it doesn’t have any effect on 
commerce. 

Mr. McCase. Granted the effect is practically negligible yet there 
is an effect there as Congressman Bosch pointed out. 

Mr. Tuoresen. That is true. 

Mr. McCant. Legally speaking, it does have an effect on interstate 
commerce. The question is, what about a statement which would 
exclude any business regardless of its size or nature which in essence 
is primarily local. 

Mr. Troresen. I would favor that, sir. 

Mr. McCapr. That is different from your suggestion of a definition 
by numbers of employees, and the various standards of money intake 
and output which the Board now uses. 

Mr. TrorEseN. That is right. The only criticism I have of that 
suggestion is that the average guy would have a hard time trying to 
decide whether he was going to be in the class that fell within the 
State or the Federal jurisdiction. 
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Mr. McCase. Very true. 

Mr. 'THoresen. I wish you could set up some clean, sharp rule so 
that we would know 5 minutes after a thing occurred where we should 
take that thing to get the quickest relief. 

Mr. McCase. There would be some growing pains until the parties 
found out where they stood. 

Mr. THoresen. It would depend on judicial interpretation and it 
would take a long time to find out, and in many cases we would have 
gone to the wrong agency and later been pushed back to the other one. 

Chairman McConnett. Mr. Barden? 

Mr. Barven. Just in line with that point, I have not given it enough 
thought to recommend this, but I believe I will call to the attention 
of the committee that there is precedent for exactly what the gentle- 
man recommends, and that in the Wage-Hour Act. For instance, in 
the case of sawmills it is either 7 or 9 miles, is that not correct? There 
are figures, and there is precedent for it in writing legislation of this 
type. 

si wonder if I might ask the gentleman if he is in favor of compulsory 
union membership. 

Mr. Tuoresen. No, sir. That was the first item that I had. I was 
very much opposed to that. 

If you will pardon me just a minute, Representative Barden, I 
related to you a case where 23 out of 70 employees voted in favor of a 
strike and the union went right ahead and held the strike. Only the 
wage clause was open. The union shop clause was still in effect. 
Without the union shop clause, I think that that union would have 
been more considerate of the majority because they might lose all 
those members. 

When they stand in fear of the loss of union membership, they act 
entirely differently than they do when they know that the employee 
can’t do anything about it. 

Mr. Barpen. i wonder if the gentleman will agree with me when 
TI say that I think we have been rather fortunate in that we have not 
experienced a worse situation than we have when we have permitted 
this union shop without any mention of what its dues should be or 
what the initiation should be. This committee conducted hearings 
at the Savannah River project. Those initiation fees down there 
ranged from $25 to $250 for joining, and the United States Govern- 
ment and E. I. duPont Co. cooperated together to see to it that no 
man went in there in the manual labor end of it, that is, the men who. 
do the construction work and so forth, who was not a member. Yet 
on the books was the law that gave them the encouragement and set 
the precedent and even that same condition could exist in almost any 
plant where a union shop is backed up by Federal law. They can 
change their initiation fees. If they have 50 people and they decide 
they want but 50 members, they can fix the initiation fee at $500 if 
they want to. 

Mr. Torresen. I don’t know of any case where they have done that 
in Utah. We have pretty good unions in Utah. 

Mr. Barven. I say, aren’t we lucky that we have not faced just the 
extreme of this situation. 

Mr. Troresen. That is right. In Ogden just recently they raised 
the dues $1 a month, and the employees in one plant that I know of 
came to me, spokesman for a large number of them, and asked me if 
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there wasn’t anything they could do about it. Without the union 
shop I think the union would have thought twice before they threw 
the dues up like that. 

Mr. Barpen. When you get to the number of cases pending, we had 
the Board members who complained loudly about being overworked 
and about the number of thousands of cases they have. I wonder 
if it is not your opinion if they would call in a few of these agitators 
they have running all over the country stirring up these various cases, 
they would have a much smaller docket and be much more capable 
of handling that docket. 

Mr. TuHoresen. I am sure that would be right, sir. 

Mr. Barven. When I use the term agitators, I mean just that, 
because I think the gentleman from his statement indicates that he 
has had coming to him some of the same knowledge that I have had 
about these National Labor Relations Board investigators and so forth 
going around agitating this trouble anr amending the complaints and 
telling them how they can technically bring somebody’s nose to the 
grindstone. 

Mr. Boscu. I would like to ask the witness’ opinion of this: What 
would you think of the abolition of the National Labor Relations 
Board and the creation of a labor court. F 

Mr. Tuoresen. In some ways I would approve of it. I would 
approve of anything that gets rid of the NLRB. Frankly, I have 
absolutely no faith in the agency whatever, nor any of its employees. 
I have never met one yet that I thought was really fair, and I say 
that with considered judgment. I believe that they are thoroughly 
converted to the idea that they are working for the union. They 
always arrive with the union, they always leave with the union. They 
run to the union hall first. They never come to us. We never know 
what is going on until we get the complaint. We don’t even know 
then, as I said, until we hear the evidence in the hearing. 

That is when we find out. We ask for a continuance, and they 
always turn us down. In Utah they always say: “We can’t afford 
to travel back to San Francisco and come back here. You will have to 
settle your case right now.” So you just go ahead and take your 
beating, that is all. 

Mr. Barven. Mr. Chairman, I sometimes think it would be a very 
interesting picture if we would bring someone in to face just the type 
witness this gentleman has been and let him dish it out right to his 
face. TI rather like that procedure. 

Mr. Tuoresen. I dish it out to them personally, and they know my 
feelings on the matter very well. 

Mr. Barpen. I can look at you and tell that you haven’t pulled a 
punch yet. 

Mr. Torresen. As far as Utah is concerned, with a labor law like 
we have got we would just as soon you repealed the whole damned 
thing and went out of business entirely. We will take it. 

Mr. Barpen. With reference to your free speech, is it not utterly 
silly that this Congress, after the experience that we have had in trying 
to deal with that most sensitive thing in this country, free speech, 
should begin to try to give to one group more latitude in discussing 
their affairs than we would give to another in discussing his affairs 
when their interests happen to be in conflict? 
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Mr. Tuoresen. I agree with that, sir. I don’t even think that we 
should be prevented from making threats and promises. 

Mr. Barven. I don’t think we have any business in that field. If 
we go to tinkering with one of the very bedrocks of this Nation, I think 
we are doing something awfully dangerous, don’t you? 

Mr. THoresen. Surely. This gentleman Reilly just testified about 
all the threats the union used on him. I know they use them. I have 
had them use them on me personally and I have seen them use them 
on men. I know that they promise them the moon. They promise 
them big increases and everything else. Yet the employer can’t 

romise them that he is going to be a good boy and treat them nice. 
F don’t think it makes a doggone bit of difference. If he is fool enough 
to go and promise an employee a big wage increase and then after 
the election he doesn’t give it to him, he has just made an utter ass out 
of himself and he will get licked later on, anyway. If he is fool enough 
to threaten them, in my experience I would never let an employer do 
that, for the simple reason that if he did I believe he would lose. If the 
employee is anything like me and anybody threatened him I would go 
in and vote against him just on principle. I think the employees are 
that kind of guys. I think the unions hart themselves by threatening 
them. 

Mr. Barpen. Aren’t we all that way to some extent ¢ 

Mr. Torresen. Surley. 

Mr. Barpen. If we will be honest with ourselves. 

Mr. Tuoresen. I think we ought to have as much free speech as 
the Constitution gives us, every darned thing we can get. 

Mr. Barpen. I will join you in that. 

Now, with reference to this local jurisdiction, and that is the trans- 
ferring of some of this business back to the State courts and back to 
tribunals within the courts, don’t you think that would greatly reduce 
the number of controversies? 

Mr. Tuoresen. Yes, sir; I am sure it would. In our State this CIO 
man who acts as our labor mediator can go right out to the union. For 
example, the Federal Bakery opened a new bakery shop. The union 
immediately put a picket line up in front of it to force the employees 
to join the union. All I had to do was call the State Labor Board 
chairman. He then called the union and said to them: “Now, look, 
fellows, that thing is bad. It is hurting the labor movement in this 
area, and we think you ought to take it off.” It was gone the next day. 
The same identical situation happened in this truck drivers strike that 
I am talking about, and we went 4 months fighting with the NLRB, 
made a trip to San Francisco, ran over the country, wrote a lot of let- 
ters, and got nothing. It is just ridiculous. 

Mr. Barpen. They have unquestionably complicated this situation, 
and I think multiplied the cases. I really believe what the committee 
intended at the time that we were writing similar provisions was to 
plant a sturdy protective oak but it turned out to be a climing arbor- 
vitae, has it not? 

In doing this, I think we would follow the general policy that I am 
very much in favor of, and that is to begin to rub up the State lines a 
little bit instead of continuing to try to rub them out. T wonder if that 
suits the gentleman? 

Mr. THorrsen. That suits me very much, sir. 
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Mr. Barpen. If I find I cannot make a living in North Carolina, I 
believe I would love to live in your State. 

Mr. THorrsen. We would like to have you, sir. That is why I 
copied your law on compulsory unionism. 

Chairman McConne.u. Any other questions ? 

Mr. Thoresen, personally, and on behalf of the committee, I want 
to thank you for appearing here today. 

Mr. THorrsen. Thank you. 

(Mr. Thoresen’s prepared statement follows :) 


PREPARED STATEMENT OF Ross E. THORESEN ON BEHALF OF THE INDUSTRIAL RELA- 
TIONS COUNGIL OF UTAH, THE UTAH MANUFACTURERS ASSOCIATION, AND UTAH 
AUTOMOBILE DEALERS ASSOCIATION 


My name is Ross E. Thoresen, of Salt Lake City, Utah. I am making this 
statement at the request of the directors of the Industrial Relations Council of 
Utah, an employers’ association whose purpose is to work toward the promotion 
of good employee-employer relations. The council consists of more than 200 
Utah companies. More than 35,000 people are employed by the council members 
The directors of the Utah Manufacturers Association, representing 385 com: 
panies, and the Utah Automobile Dealers Association, representing 100 pereent 
of the new-car dealers in Utah, some 260 dealers, are familiar with my views 
on labor-relations problems and have authorized me to speak for them before 
this honorable committee. The directors of these three organizations would 
eonstitute an excellent cross section of representative industrial and businesy 
leaders of Utah. 

I have been employed by the Industrial Relations Council of Utah since 
November of 1947, and have been the manager of the organization for a year 
anda half. During the last calendar year we represented employers in negotiat: 
ing with various unions some 48 labor agreements. We have represented em- 
ployers in unfair labor practice cases and representation cases before the NLRB 
and the Utah Labor Relations Board. We represent both union ‘and nonunion 
companies and union-shop and open-shop companies. 

Prior to my present employment I had done some conciliation work with labor 
and management during the war years, and worked as a truckdriver for more 
than 4 years with other drivers who were both union and nonunion men. During 
part of this time I was a member of an AFL union. 

We should like to respectfully present information to the committee concern- 
ing Federal labor legislation as it affects the people of the State of Utah. We 
have a working force of about a quarter million people in Utah. Labor unions 
claim that some 63,000 of these workers, or 1 out of every 4 employees, are 
members of a labor union. With the exception of the biggest industries, and 
the nationwide strikes, we have had very few labor disputes resulting in any 
serious difficulties for either employers or employees. We have reputable and 
respectable union leaders in Utah. We do not consider them to be labor dicta- 
tors, bosses, or subversives. We frequently participate with them in various 
panel discussions and joint enterprises of one kind and other. 

Our experience in Utah with the Taft-Hartley law has been good. Utah union 
leaders are seldom critical of the law, except at election time. We believe that 
the law is a good law, and we have heard some Utah union leaders coneur pri- 
vately in that view. Our criticism is directed primarily toward the administra- 
tion of the law. 

We contend that unions in Utah have not been hurt by this law. In 1947, just 
prior to the enactment of the Taft-Hartley law, the Utah State Legislature 
enacted a Utah Labor Relations Act patterned somewhat after the Wisconsin 
Employment Peace Act. Prior to that time Utah had a little Wagner act. We 
have therefore had the experience of two labor relations acts with somewhat 
similar purpose and method covering the whole labor-relations field in our State. 

Neither the State law nor the Taft-Hartley Act appears to have destroyed 
unions in Utah. Local unions must register with the Utah Labor Board, and 
the 1952 biennial report of the Utah board includes a table comparison of the 
number of unions registered in each of the preceding 3 years. The table indi- 
cates a total registration of 213 in 1950, 258 in 1951, and 275 in 1952. An increase 
of 62 local unions registered within a 3-year period is proof enough that the 
unions have remained strong and healthy under the constructive restraints of the 
Taft-Hartley law. 
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We think that the Labor-Management Relations Act should have a few addi- 
tions to correct abuses which still continue, and we favor the closing of a number 
of administrative loopholes which we believe have enabled the National Labor 
Relations Board and its representatives to administer the act to the prejudice 
of employers. 

rhe statement of our recommendations is limited in the interest of time to 
the following five items: 

1. Compulsory unionism. 

2. Nationwide monopoly bargaining. 

3. NLRB procedures. 

4. The employer's right of free speech. 

5. Establish proper State labor jurisdiction. 


1. COMPULSORY UNIONISM 


There has been a great change in union strength and union activities in the past 
quarter of a century. Unions in Utah alone collect more than $2 million each year 
from their members. The unions of our State and Nation are very active in polit- 
ical affairs. In some areas they have such political influence as to be able to re- 
quire that local legislative candidates be “acceptable” to union leaders before 
such candidates can hope to win nomination. They have almost become a political 
party as well as a political union, Such an enlarged scope of union activity 
requires another look at the tolerated monopoly control over members which 
compulsory union membership affords. 

The only way that minority groups of union members or individual union meim- 
bers can effectively protest the activities of the union or the leaders of the union 
is to withdraw or threaten to withdraw membership. Compulsory union member- 
ship creates a situation where a principal may entirely lose control over his agent. 
The elimination of compulsory unionism will be a very real deterrent to domina- 
tion by the more radical elements of a union. Even a majority of the union 
members will be more cautious in their behavior when they consider that their 
actions can result in a real loss of union membership. 

We recently had a good example of this very thing in Utah. A factory there 
employed between 60 and 70 people in the collective bargaining unit. More than 
50 employees were carried on checkoff lists and the company had a union shop 
agreement. The more enthusiastic union members took a strike vote and ac- 
cording to the testimony of the union strike committee at a subsequent hearing 
only 25 employees voted to strike. The union went right ahead with the strike 
even though they knew that only a minority approved the action. 

Without the union shop the union would have hesitated to call this strike be- 
cause of the probability that many employees might drop membership in the 
union, 

Dues and assessments would have to be maintained at reasonable levels satis- 
factory to the membership. In Utah recently one union increased dues $1 per 
month. Many members in at least one plant wanted to resign in protest, but the 
union shop prevented any protest and the increase remained in effect. 

Today unions control a substantial portion of the jobs in Utah. In the mining 
industry unions control almost all the jobs. In the building trades it is becoming 
more and more difficult for the nonunion worker to find a job. The union com- 
pulsory membership contract has already resulted in monopoly control of almost 
all jobs in some of our industries. The workers are subjects of a sort of super- 
government of unions, It is against the public interest to compel a worker to be- 
come or remain a member of a wholly private association as a condition of follow- 
ing his calling anywhere in the United States. This issue is one that demands 
a public policy while there is still time to establish any policy at all. 

Freedom is a two-way street. There is no freedom when a man only has one 
way to go. A worker may be free to join a union now, but literally millions of 
workers are no longer free not to joinn or remain members of a union. They may 
well never leave or want to leave; but the union will be a better union if the 
members are free of compulsion. The prohibition of compulsory union member- 
ship will not destroy any labor union unless and until the majority of the mem- 
bers of that union decide that the union should be destroyed. The amount of 
money now collected by unions for the services they perform is ample to compen- 
sate the paid union worker and maintain the organization without requiring 
that the few so-called free riders contribute to the union. The whole free rider 
argument is pure propaganda to gain for the union the control of members and 
thereby strengthen the union. Any monopolist, dictator, or totalitarian thinker 


we 

Sh 

ta; 

of 

se 

ris 

re 

th 

sO 

pu 

W 

of 

ca 

w 

ac 

bi 

di 

al 

re 

as 

b: 

ti 

Si 

tl 

a 

2 

h 

a 

li 

ti 

e 

a 

qd 

e 

zg 

I 

e 

D 

\ 

4 0 

€ 

I 


di- 
er 
yor 
ice 


to 


LABOR-MANAGEMENT RELATIONS 2957 


would raise the same puny argument against all of the individual rights of man. 
Should we argue that freedom of speech be abolished because some take advan- 
tage of this freedom? Should we argue that certain groups be denied freedom 
of assembly? Should we deny a man the right to refuse to testify against him- 
self because a few subversives and criminals use the right as a shield? The 
right to be free, to work without paying tribute to have “life, liberty, and prop- 
rety,”” Which one cannot have without having a job, is a lot more important than 
the dues of a few free riders in the union. 

Not long ago President Eisenhower expressed dislike for the word ‘compul- 
sory,” explaining that everything about the word seemed a step toward force, 
power, or ideas “that lead us to forsake our traditional system of free enterprise.” 
We recommended that the Congress approve a bill prohibiting compulsory union 
membership. 

2. NATIONWIDE MONOPOLY BARGAINING 


The people of Utah were very seriously affected by the nationwide steel strike 
of last year. The shutdown of the huge Geneva Steel plant at Provo, Utah, 
caused a tremendous loss to the economy of our entire State. We think that the 
workers at Geneva should be able to decide for themselves when they should 
work and when they should not. They were out 1 day and working the next, 
according to whatever order was received from Washington, New York, or Pitts- 
burgh. The loss of tax revenue to the State from this giant of Utah industry 
during a prolonged strike puts a serious strain upon our State to maintain our 
schools and other governmental services. Our coal mines are subject to the same 
conditions. Under these cricumstances we believe that all the people of our 
State will benefit if legislation is enacted to eliminate these nationwide strikes 
and give local plant employees a greater voice in collective bargaining. Labor 
relations are human relations and they cannot be properly handled thousands of 
miles from the people involved, Unfortunately, companywide bargaining strikes 
as in the case of companies like United States Steel Corp. can be far more harm- 
ful to our Utah economy than a strike of a substantial group of small employers. 

New industries and new unions are moving in the direction of nationwide 
bargaining. The machinists union and six major airlines began combined nego- 
tiations on April 1 this year. The oil industry unions seem headed toward the 
same fate. It will become more and more difficult to legislate against this kind of 
activity as more industries and unions are involved. 

Nationwide strikes continue until one side or the other makes concessions, or 
until the Government compels cone or both parties to accept a settlement, or until 
the industry is seized and operated by the Government. None of these procedures 
are a cure worth an ounce of prevention. 

We suggest that the better approach lies in the theory of the Lucas bill (H. R. 
2545). The Lucas bill is in the nature of a preventive rather than a cure. We 
have heard some opinion that the bill will not interfere with bargaining, but 
as we read the bill it would seem to us that the definition of the word ‘“‘monopo- 
listic” and the limitations of 50 miles and 100 employees are more strict that 
needed to prevent the kind of activity which many of us think needs curtailing. 

It may be most harmful to small employers if we limit strikes and lockouts 
to situations involving individually certified unions and employers and bar 
concerted activities and bargaining among competing employers unless they 
employ less than 100 employees and involve plants located less than 50 miles 
apart. In our State populated areas are widely scattered. Fifty miles is no 
distance at all. We have workers who commute almost that distance to work 
every day. 

For many years we have negotiated group contracts for various small industry 
groups in Utah. We have 5 wholesale paper warehouses, 4 wholesale grocery 
warehouses, a half-dozen sign companies, 5 bread companies, Ogden through 
Provo, 6 milk companies Ogden through Cedar City, and other similar groups of 
employers who bargain, and, if need be, take strikes together. Some of these 
hegotiations involve branches located a great deal farther apart than 50 miles. 
We do not object to the bill in fear that it would destroy the effectiveness of our 
organization. It will not destroy us by any means. But even that would be a 
stall sacrifice if it would achieve labor peace. We do suggest that the bill might 
well be amended so as to permit concerted strikes and lockouts, bargaining, and 
other joint activities among competing employers in local areas. The com- 
petitive interests of local areas are different. The employee interest are some- 
what different. The establishment of local area patterns by collective bargaining 
seems desirable. 
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The unions have a saying they use in persuading workers to stick with the ell] 
union. They say, “Remember the banana; he always gets skinned when he gets _ {ile 
out of the bunch.” Small employers have the same experience. Standing alone, sen 
they frequently get skinned. United into small groups having similar problems, res 
they have made great progress in collective bargaining. For many years prior to ( 
1942 Utah employers negotiated individually and had great difficulties. Strike- ma 
breaking was invited when one single employer found himself facing a strike the 
alone. The union members employed by his competitors sometimes provided to 
funds to support the strikers. Competing employers, knowing that they were wl 
next, were willing to assist by handling some of the struck employer's business | th 
for him. These things tended to prolong the dispute. » un 
In a small strike involving a single employer, a hired picket can be employed 5s re’ 
to parade before a business and the striking employees can then work elsewhere ma se 
if employment is available, leaving the employer to face the choice of capitula- > ea 
tion or ruin. Our experience has been that local area group bargaining prac- th 
tices, group strikes, and the threat of group lockouts contribute in a large measure : ey 
to labor peace and stability. he 
The Utah employers who formerly bargained alone shudder at the prospect by 
of returning to these ancient practices. We urge the committee to modify the m 
Lucas bill so as to eliminate nationwide, industrywide strikes and lockouts while 
preserving local area industrywide bargaining practices which have contributed to 
to industrial stability among small employers of our State. A strike affecting al 
all the employers in our largest areawide negotiations would not have near the ; H 
effect upon our local economy as a strike at a single company such as Kennecott 5 iu 
Copper Corp. or Geneva Steel. The Lucas bill (H. R. 2545) would not prevent re 
the most damaging strikes in Utah, but we think that in its original form it di 
could seriously harm our small employers. al 
We suggest that the Congress consider amending this Lucas bill (H. R. 2545) F fi 
so as to define the term “monopolistic lockout” and the term ‘monopolistic g 
strike” as “a lockout, strike, or other concerted interference with employment 8 
which results in any concerted plan of action affecting plants and facilities q 
which are (1) located more than 400 miles apart, or (2) located in four or more a 


adjoining States.” 

A similar definition could be applied to the concerted activities and bargain- , 
ing. The State of Utah covers an area of approximately 400 miles from north i 1 
to south. The four-State limitation would be effective in the smaller Eastern d 
States which are much more heavily populated. 

Our suggestion would need further study by those affected. It would not 
only break up industrywide bargaining practices, but would also break up com- 
panywide bargaining for some of our larger companies. If further study should 
disclose that it is not feasible to break up companywide bargaining, then 
industrywide bargaining could still be properly limited by the addition of the 
phrase, “among competing employers” to the definition we suggest above. Lezis- 
lntive experts could work out the technical wording which would satisfy constitu- 
tional requirements. 

Our proposal obviously weakens the collective-bargaining power of some unions 
in some few industries. Any legislation which curtails the opportunity for 
nationwide strikes will reduce collective-bargaining power. The unions and the 
companies which would be affected by this suggestion can well afford to give 
it careful consideration because the public interests will eventually demand some 
restrictive legislation. It would be better to accept a legislative act which would 
curb the abuses while still preserving a maximum of collective-bargaining 
freedom than to face the prospect of the loss of the entire collective-bargaining 
process through some compulsory settlement procedure. q 


3. NLRB PROCEDURES 


Utah employers who have had experience with representatives of the National 
Labor Relations Board are of the opinion that these representatives are thor- 
oughly imbued with the philosophy that they are employed by the taxpayer to 
serve unions. These representatives seem to have forgotten that the employees 
are the real parties in interest. They seem never to have heard that the Taft- 7 
Hartley law protects individual employees. | 
Board representatives usually arrive and depart with union officials. Both 
employers and employees who are interviewed get the impression that these ; 
Government representatives are working for the union. In one instance the ; 
Board representative conducting the election was heard to remark to some of the 


j 
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the employees, “I hope you win the election.” The union lost the election, and we 
sets filed no protest for fear we would have to face another election. These repre- 
one, — ~—s sentatives seem to go out of their way to educate employees as to the employee's 
ms, responsibility to the union. 
rto |) One investigator found a cooperative witness who testified that an employer 
ike- made threats in the dressing room, There were about 11 employees present at 
‘ike the time, but the investigator never bothered to ask others. He had a man willing 
ded to talk and that is all he wanted. In the hearing we brought in 9 other employees 
ere who were present, and the employer and these 9 employees Completely repudiated 
leSS§ the statements of the Government witness. Our employees were completely 

|} unrehearsed, having been called in from the plant in their working clothes to 
yed refute the surprise evidence of the first witness. The trial examiner asked 
ere ) several of our witnesses if they had discussed the event with anyone or with 
lla- each other since it occurred and prior to their testimony. Each witness admitted 
"ac- that he had not. The examiner, Martin S. Bennett, then commented that the 
ure event occurred several months earlier and that the company witnesses might 
have forgotten the details, whereas the Government witness had been approached 
ect by the Board investigator within a few months after the event and therefore 
the might remember it more clearly. 
lile In the matter of unfair labor practice cases employers are usually subjected 
ted to the system we call trial by ambush. A union files broad general charges 
ing amounting to a statement of particular sections or phrases lifted from the Taft- 
the ' Hartley law such as, “Refused to bargain collectively, interfered with employees 
ott in the exercise of the rights guaranteed in section 7.” The NLRB Form 501 
ont ‘ requests that the basis of the charge be specific as to facts, names, addresses, 
it dates, places, ete., but such information is never given or required. These vague 
charges do not even indicate that the person making the charge knows of a single 
5) F fact upon which to base his charge, but the Board agents go right to work with 
tie great enthusiasm, requesting every conceivable kind of information and detailed 
nt statements from employers. The investigators approach many employees, but 
ies quickly leave those who demonstrate any loyalty or regard for the employer 
re ; and seek out the more cooperative employees. 

After a great deal of snooping they are able to put together a sufficient number 
in- of isolated circumstances to constitute a possible case against the employer. 
th They then contact the union and acquaint the union with the facts. The Board 
rn ' agent suggests that the charge originally filed be amended so as to include the 


4 unfair practices which the investigator has been able to dig up. This is done by 
ot restating the sections of the law allegedly violated. No more specific terms are 
used. Then the Board gets out a complaint which sets forth general allegations 


id 4 in the same language as the amended charges. The company then asks for a 
en ; bill of particulars and the Board will deny the request for specific information 
he ’ as to how the unfair labor practice occurred. On some occasions we have been 
is- q able to persuade the Board to supply us with a few names and dates, but nothing 
u- specific about what was said or done on those dates. 

Next the representative of the General Counsel arrives and presses the em- 
ns ; ployer to accept a settlement agreement without a hearing. He will warn the 
or employer, as he did in the last case I handled, that if the hearing is held the 


he employer will be surprised at the evidence. He is indee:] surprised by testimony 
of things which have occurred months earlier and which are now fuzzy in his 
memory. The employer hears the case against him and he hears it for the 
ld first time. He then may ask for a continuance so that he can prepare his de- 
fense, refresh his memory, and assemble his witnesses. The trial examiner 
will blandly rule that the employer's request be denied, on the theory that the 
employer has known about the charges and the mysterious activities of the 
Government snoopers for as long as the people preparing the Government case 
have known of the facts of the case. He may also explain that the Board is 
short of funds and that it will be expensive for him to travel back to the scene 
il of the hearing after a continuance, if such were granted. The employer who 
r- has opened his records to the Board agents, who has given them every coopera- 
0 ‘ tion and assistance, talking freely and making complete discourse of all facts 
S known to him, is licked. He has had a “trial by ambush.” 

t- ; We in Utah are thoroughly disgusted with this type of proceeding. We are 
refusing to settle cases without hearings, and we are inviting employees and 
h business associates to the hearings so that mere people can become acquainted 
e with these outrageous proceedings. 


H We had this experience in a case involving Cache Valley Dairy Association 
and the Teamsters Union (Case No. 20-CA-674). Another similar case oc- 
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curred in the matter of G. Lowry Anderson, Inc., and International Association 
of Machinists (Case No. 20-CA-711). The case of Utah Oil Refining Co. and 
Oil Workers International Union follows the same pattern. The counsel for the 
company consumed 2 days of the hearing trying to learn the nature of the case 
he is defending. In our experience this procedure is the rule rather than the 
exception. 

To correct these abuses, we recommend that the Board be required to de- 
mand detailed and specific charges. The person filing the charge should satisfy 
the Board that he knows reasonably well that a specific act or act constituting 
an unfair labor practice has occurred. The charging person should be re- 
quired to furnish more of the evidence, and the Government should provide far 
less investigation service for the charging party. 

The limitation contained in section 10 (b) of the act—‘that no complaint 
shall issue based upon any unfair labor practice occurring more than 6 months 
prior to the filing of the charge with the Board’’—should be amended to re- 
duce that to a time limit of no more than 90 days. If a person doesn’t know 
what to complain of within 90 days, he shouldn’t complain. We are dealing 
with employer-employee relations, and those of us who work in this field have 
long since learned that grievances must be handled speedily. Many of our 
contracts will not recognize a grievance if the aggrieved party does not get 
his grievance into the proper channels within 15 days after he discovers or 
first learns of the grievance. 

The act provides for the use of rules of evidence as contained in the Code of 
Civil Procedure used in the district courts of the United States, but it does not 
give the charged party the right of deposition such as the Code of Civil Proce- 
dure permits in other actions in United States district courts. If the employer 
had the right of deposition such as is accorded litigants in other proceedings 
in district courts of the United States, this would be sufficient to enable him 
to at least determine the specific charges against him. 


4. RESTORE THE EMPLOYERS’ RIGHT OF FREE SPEECH 


The administration of the Labor-Management Relations Act has tended to 
separate the interests of employees and employers. The theory of this admin- 
istration seems to be that no good can come of the exchange of information if 
the exchange is to be between management and employees. 

Our experience in the labor-relations field has convinced us that the best 
hope of reducing labor-management strife lies in the direction of greater exchange 
of facts and ideas between the parties. When workers choose a representative 
to act in their behalf, the representative necessarily comes between the worker 
and his employer. This fact should not serve as an excuse to prohibit the free 
exchange of information and opinion between the worker and the employer. 

It is a good thing for employers to listen to employees and learn about employee 
problems firsthand. Unfortunately the unions require the worker to take an oath 
or pledge that he will not talk to anyone outside the union about union affairs. 
This is interpreted to mean that he cannot talk about much of anything unless 
it is his own private business. This practice tends to reduce the employer's 
chances of understanding his employee. We are sometimes hurt in negotiations 
by the employer’s mistaken opinion that his employees are only halfheartedly 
supporting the union position. 

It is a good thing for employers to talk to their employees. We encourage 
it in every way we can, but the interpretations which the NLRB has placed 
upon the so-called free-speech provision of the Taft-Hartley law (see. 8 (e)) is 
a great handicap to us. In every other field of endeavor more exchange of 
ideas and information is encouraged as leading toward more and better progress. 
The NLRB rulings on free speech would seem to be aimed at reducing com- 
munication between management and employees. 

One hears much talk about the cases where the employer may have slipped 
up or deliberately threatened or promised his employees some benefit. One 
seldom hears of the many cases where employers have talked freely with em- 
ployees without making any threats or promises. In representation cases and 
during negotiations we usually try to present as much information as we can 
to employees. They are told about wages and working conditions in other 
establishments. They are told about the cost of union membership. They are 
told about other employees at other companies who have voted for or against 
the union or for or against a strike, as the case may be. We try to convince 
the employee that his employer has been fair with him. 
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The unions, on the other hand, have potent sales talks. They can point to 
hundreds of instances where unions have negotiated wage increases for em- 
ployees. They are not handicapped by the restrictions against threats or prom- 
ises. Unions do threaten employees by telling them they will be unable to work 
elsewhere, that their company may be picketed, ete. Almost all the elections 
will produce a number of worried employees who woncer what their fate will 
be no matter which way the election goes. The unions persuade employees to 
sign a membership card by waiving the initiation fee for those who sign prior to 
the election and threaten that if one does not sign up before the election the 
initiation fee will not be waived. After they sign a card they are told that they 
cannot vote against the union without penalties of some kind. With union 
shop the No, 1 aim of the union, signing one of those cards just about gets you 
a lifetime membership. The high percentage of representation cases won by the 
union is proof enough of their advantages in the election campaign. 

When union leaders are defending themselves from the charge that they 
are union bosses or labor dictators they enthusiastically argue that their union 
members are not stupid, that they can think and act for themselves, that secret 
ballots are insurance against radical leadership. When union leaders talk about 
employees who are exposed to a little talk by their employer one would wonder 
if the employees were not all trembling moronic jellyfish unable to think or act 
intelligently. If employees are smart enough to be eligible for union membership 
they are smart enough to separate the truth from error at a management-called 
meeting. 

The rulings of the Board have caused employers to hesitate to talk to em- 
ployees. These rulings have even created the impression among employees that an 
employer is doing something underhanded when he talks to his fellow workers. 
This impression is encouraged by union agitators. We now have to write all 
speeches in advance. We never dare make extemporaneous talks. We even have 
someone read a copy of the text along with the speaker and initial each page as 
it is read. We have been forced to use more letters and written messages to 
employees in order to preserve a record of our statements. We do not compel 
workers to attend meetings. They are always invited and told in advance what 
the meeting is about. We don't dare call a last-minute meeting to refute union 
propaganda of the night before. 

Unions spend millions of dollars every year in their efforts to unionize the 
nonunion worker. We employers do not complain about these expenditures, but 
have every right to insist that the law preserve for us the full freedom of speech 
to which freemen in a free country are entitled. It is necessary that the Con- 
gress enact an amendment to section 8 (c) of the Labor-Management Relations 
Act to rigidly restrain the Board and its agents from continuing their present 
practice of steadily cutting away the right of free speech as it pertains to em- 
ployers. The law should be so worded that it will encourage both the unions and 
management to “educate” employees as to the facts in any matter which affects 
their various interests. 


6. ESTABLISH PROPER STATE LABOR JURISDICTION 


Utah is 1 of about 11 States having comprehensive labor-relations laws. We 
had a “Little Wagner Act” until 1947, and then we adopted a new act which is 
sometimes referred to as a “Little Taft-Hartley Act,” although there are a num- 
ber of notable differences in the two statutes. Our experience with the State 
labor board has been good. The State board is most effective in preventing unfair 
practices and in settling disputes. Unfortunately they are being crowded out of 
the labor-relations field by the National Board. 

The unfair labor cases and the representation petitions which our State board 
could accept during the 2 years ending June 30, 1952, were only 34 percent of 
the number of similar cases accepted by our board in the 2-year period ending 
June 30, 1946, and only 28 percent as many cases as were accepted in the 2-year 
period ending June 30, 1948. When unions ask us to accept State board juris- 
diction in representation cases, we have to decline because we fear that after the 
proceedings are begun one of the parties may become’ dissatisfied and insist upon 
bringing in the National Board. Furthermore, if the State board election were 
to go against either of the parties, one or the other might get a second chance 
by obtaining a National Board election. 

Our State labor board has requested jurisdictional opinions from the National 
Board on several occasions when the State board felt compelled to act to halt 
activities which were in violation of the Utah labor laws. Each time the Na- 


ion 
and 
the 
ase 
the | 
de- 
sfy 
ing 
re- 
far 
int 4 
ths 
re- 
ow 
ing 
ive 
ur 
ret 
or 
of 
lot 
ce- 
fer 
4 
im 
to 
in- 
if 
st 
ge 
er 
th | 
ss 
ns 
ly 
Ze 
] 
is 
of 
n- q 
1e 
in 
st 4 


2962 LABOR-MANAGEMENT RELATIONS 


tional Board has advised that “when Congress has regulated in a field with 
something approaching completeness, the field becomes closed to State controls 
though they neither expressly conflict nor coincide with anything Congress has 
done.” Under these circumstances the Utah board has refused to issue com- 
plaints in many cases where charges were filed. At the request of the National 
Board the courts have twice ordered the Utah board to refrain from taking 
jurisdiction. 

A number of interstate truckdrivers operating out of Utah have consistently 
resisted efforts of the A. F. of L. Teamsters Union to persuade them to accept 
membership in the union. These drivers generally haul fresh fruits and vege- 
tables to and from other States. During 1951 repeated demands were made 
upon the truckowners that they sign union-shop contracts compelling all drivers 
and owner-operators to become union members. The truckowners refused to 
sign such agreements unless and until their employees desired to be represented 
by the union. The owners were told that their employees had nothing to say 
about whether the union would represent them or not. 

On July 2, 1951, teamster business agents established a picket line at the farm- 
ers’ market in Salt Lake where most of the truck operators load and unload 
cargo. The picket line was active for only 1 hour each day. Forty-three truck 
operators were listed on the picket signs as having refused to bargain with the 
union. Some of these operators and drivers were members of the teamster 
unions on the west coast. 

Teamster Local 222 in Salt Lake had obtained permission from Teamster Joint 
Council 42 on the west coast to picket the truck operators. At Los Angeles 
and other coast stops, union coontracts covering workers at loading and un- 
loading points provided that workers could refuse to load or unload cargo 
which had passed through a picket line authorized by Teamster Joint Council 42. 

Under these circumstances the Utah operators were prevented from transport- 
ing Utah farm products to west-coast markets and from bringing west-coast 
farm products back to Utah. . 

Ten of the 48 owner operators who were picketed either had no employees 
or hired only 1 person; 7 of them employed only 2 people; 25 of them employed 


from 3 to 6 people, and 1 had 15 employees. _ m 
We filed unfair labor charges against the union (20 CB 209). The regional 5 or 
director for the 20th region of the NLRB refused to issue a complaint in the > th 
matter. We then filed unfair labor charges before the Utah Labor Board. The > th 
Utah board submitted a statement of the case to the NLRB and pointed out the By 
fact that the Utah Labor Relations Act would probably prescribe the conduct. €| hi 
The NLRB then submitted an opinion to the effect that the Utah board had no i la 
jurisdiction, whereupon the Utah board also refused to issue a complaint. Ww 
We then insisted that the NLRB conduct representation elections among those A tl 
employers having any employees. A hearing on this petition was held on October > ila 
31, 1951, and at that hearing the union submitted disclaimers stating that they |b 
“hereby now disclaim to represent a majority of the employees in the above- *, 
entitled matter.” The hearing officer telephoned the regional director’s office and : 
then ruled that the employers’ petitions would be dismissed “inasmuch as there ¢ 
is no question concerning representations.” = O 
These truck operators could get no help from the NLRB, and the NLRB would BS 
not let the State board help them. If the Congress does not intend to enact . | 
laws to halt this organizational picketing and boycotting activity, then the pro- a 
visions of the Labor-Management Relations Act should be clarified so that the a y 
courts and the NLRB cannot continue to limit the State right to regulate 34 
picketing, secondary boycotts, strike votes, compulsory unionism, etc. I 
Our Utah laws require majority approval of strike action by secret ballot ¥ 
before picketing and other overt strike activities can lawfully occur. Utah law X 
restricts organizational picketing in many cases. Utah prohibits secondary boy- i 
cotts, mass picketing, picketing employees’ homes, and sitdown strikes. It is ) 
unlawful in Utah for an employer to bargain with the representatives of less & 


than a majority of his employees, and unlawful for unions to coerce, intimidate, 
or induce any employer to engage in any unfair labor practice. . 
The effectiveness of all of these protective provisions has been undermined by 
the steady growth in the area of Federal jurisdiction. Utah also had a com- 
pulsory checkoff law, requiring employers to checkoff union dues if an employee 
authorized the checkoff in writing. This law was nullified by our Utah Supreme 
Court because the Congress had legislated concerning the union checkoff. ; 
In Utah, Idaho, and many other sparsely populated States there is no resident 
NLRB office. A great deal of travel and other expense is entailed in processing 
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our cases. Only this month we were notified by the NLRB office in Seattle that 
a union claimed representation rights at the small Pocatello, Idaho, branch of 
a Utah company. We consented at once to an election which was scheduled for 
April 9. On the day of the election a field examiner arrived in Pocatello from 
Seattle and advised that the election had been postponed indefinitely. There 
were four employees involved in this case. We do not know how much the tax- 
payers paid for this election which was never held, but it was no doubt an expen- 
sive undertaking (Case No. 19 RC 1284). 

As another example, an NLRB representation election was held on July 3, 
1952, at a small cheese factory in the town of Spanish Fork, Utah; 5 people 
were eligible to vote; there were 2 votes for the union and 1 against and 2 part- 
time employees were challenged ; a field examiner made 2 trips from San Fran- 
cisco to Salt Lake, and made a number of long-distance telephone calls (Case 
No, 20 RB 1839). 

The great United States Government through the NLRB agency handled 1,394 
case just like these during 1951; 9 or less employees were involved in these elec- 
tions and they accounted for 20.7 percent of the total number of representation 
eases handled by NLRB during 1951. Over 80 percent of the representation 
cases handled by the NLRB in 1951 involved fewer than 100 employees. 

What effect do most of these cases have upon interstate commerce? Labor 
difficulties could occur in over 40 percent of the representation cases handled by 
NLRB and people living 20 miles away would never even know that the dispute 
had occurred. Perhaps as many as 50 percent of the representation cases han- 
dled by NLRB involve plants which have no appreciable effect upon interstate 
commerce, 

The people of Utah are anxious that Federal Government be reduced in size 
and cost. In the field of labor relations there is a golden opportunity for the 
Congress to rid the Federal Government of an expensive job which can and 
should be handled by local government. We urge the Congress to make a deter- 
mined effort to get both labor and management out of Washington and back 
home where they belong. 

In order for our Federal district court to take jurisdiction of a case, the suit 
must arise under Federal! laws and the amount in controversy must exceed $3,000, 
or the controversy must be between citizens of different States. We suggest that 
the NLRB jurisdiction be subject to a similar standard. Cases involving less 
than a fixed number of employees could be returned to State jurisdiction. This 
could be done by requiring the NLRB to cede such jurisdiction where States 
had enacted comprehensive labor laws. States without comprehensive labor 
laws should be required to accept their responsibility within 2 years by enacting 
whatever legislation is needed. We think that it would also be most timely for 
the Congress to study this problem of jurisdiction as it pertains to wage-hour 
laws and other Federal regulatory legislation as well. Such jurisdictional 
boundary lines would be a tremendous boon to the small employer. 

Chairman McConneii. We will now recognize Mr. Graham, our 
chief clerk, who has received some statements which, if there are no 
objections, we will make a part of the printed record. 

Mr. Granam. Mr. Chairman, the first statement is from Morris 
Pizer, president, United Furniture Workers of America, 700 Broad- 
way, New York City. 

thairman McConnexx. Without objection, the statement will be 
made a part of the record. 

(The statement referred to is as follows :) 


STATEMENT BY Morris Pizerk, INTERNATIONAL PRESIDENT, UNITED FURNITURE 
WorKERS oF AMERICA, CIO, New York 3, N. Y. 


On behalf of the United Furniture Workers of America, CIO, we submit here- 
with the comments and criticism of our international concerning the Labor- 
Management Relations Act, 1947 (Taft-Hartley Act). 

At the outset let us say that in our opinion only outright repeal of this law 
and a return to a Wagner Act type of Federal law will restore a semblance of 
equality between labor and management in the field of labor relations. It is 
our position that the Taft-Hartley Act, under the guise of promoting “equality” 
has shifted the weight of governmental aid and support to the management 
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side, thus bringing about'a return to the pre-Wagner days. To labor was left 
only the trimmings and outward trappings of rights verbalized merely in the 
Federal statutes. 

But we are aware that the prevailing climate is unfavorable to repeal. There- 
fore, this path forward to progress must at this time be abandoned for the 
byways of ameliorative amendments that are essential to rid labor of some of 
the crudest inhibitions of the Taft-Hartley Act. 

Realistic appraisal of the Taft-Hartley Act cannot be achieved as an ab- 
stract matter. The obstacles to organization have always been many. Man- 
agement holds the ace cards which pretty much determine the advantages on 
its side. Principally they are the control of the worker’s job and the injune- 
tive arm of the State courts which circumscribe and delimit the use of economic 
strength by employees. 

These two pivots of management strength and all that flows from them stack 
the cards in favor of the employer. The Wagner Act and the Norris-LaGuardia 
Act merely outlawed some of the crudest manifestations of this management 
advantage. The Taft-Hartley Act in fact and in influence canceled out the 
Wagner Act rights of self-organization and stimulated a resurgence of Federal 
and State injunctions. 

Of the use of injunctions in labor disputes President William Howard Taft 
said as long ago as 1919: 

“Government of the relations between capital and labor by injunctions is a 
solecism. It is an absurdity. Injunctions in labor disputes are merely the 
emergency breaks for rare use and in case of sudden danger. Frequent appli- 
eation of them would shake to pieces the whole machine.” 

The argument that unions were. becoming too strong and that management 
needed protection is obviously specious, however deceptively propagandized. 
The strength of unions in a democracy is a true index of its ability to function 
for all of the people. However much progress unions made during the Wagner 
years, they were and still are inadequately organized to properly take care 
of the welfare of our working population. The organization of the unorganized 
is still the top need of the trade-union movement today. 

Our union represents approximately 50,000 furniture workers throughout the 
United States. There are employed in our industry at the present time approxi- 
mately 350,000 workers. Of these workers approximately 100,000 are em- 
ployed in the South where the right to self-organization has hardly received 
recognition. This situation is not untypical. On the contrary, it is descriptive 
of many industries. Trade-union organization has not reached a peak as Taft- 
Hartley proponents would have us believe but still has a long uphill climb, 
The Taft-Hartley Act was designed and in fact has blocked this upward climb. 

In this framework of reality the impact of the Taft-Hartley law can be judged 
and amendments thereto can be assessed. 

Take the right to strike which is verbalized in the law. It is now only a shadow 
of a right. The sanctions imposed on striking employees and unions plus the re 
vival of the injunctive procedure and the creation of the damage suit against 
unions are only part of this corroding process. 

By way of illustration, we cite the Taft-Hartley transfer of voting rights from 
striker to scab. 


RIGHT TO VOTE IN NLRB ELECTION TRANSFERRED TO SCAB 


An employee who engages in an economic strike can be replaced by the employer 
and, in an election held, loses his power to cast a ballot for any labor organization. 
His right to self-organization is destroyed by the employer’s power to replace him. 

It is bad enough when an employee must suffer the serious economic deprivatiou 
attendant upon a strike. But when in addition to that, under Taft-Hartley, he 
loses his right to self-organization, his right to vote to the strikebreaker who 
replaces him on the job, it must be said that the Taft-Hartley right to self- 
organization has many illusory and ensnaring elements. 

The employer on using his power to replace a striker does two things: he 
obtains the no-union vote of a strikebreaker and simultaneously deprives the 
striker of a right to vote at all. 

The right to self-organization in that context becomes a right to no organiza- 
tion; protection is given to the strikebreakers’ right to refuse to associate with 
his fellow employees ina union. It is denied to the original employees who risked 
their jobs in an effort to exercise their right. 
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left 
the a LOSS OF EMPLOYEE STATUS 
The Taft-Hartley law further throws its weight to the side of the employer in 
= ’ other respects. It provides in section 8 (d) for the most drastic penalty that the 
the [7% jaw can provide, namely, loss of the valuable status of employee where a worker 
> of - engages in a strike in violation of section 8 (d), that is, if a 60-day cooling-off 
) notice is not given. No penalty is imposed on the employer for not complying 
ab- ’ with the section. Yet the employee is decapitated from his job. And if the strike 
an ) is caused by the employer's unfair labor practice, should not the employee have 
on | | the right to strike without the 60-day notice? The Board is not unanimous on 
= the question and the Congress should clarify the situation by removing the 
‘is penalty of loss of employee status where the strike is caused by an unfair labor 
practice. Technicalities of notice should not be the prec ondition for a man’s hold- 
ack ing his job status after he protests by striking against the employer's illegal 
dia activities. 
ent j We cite these defects first because we think they represent the tone and tenor 
the of the Taft-Hartley Act as a whole. It is an act, stripped of adornments, to 
ral protect employers against unions and employees against unionization. 
: The Taft-Hartley law adds many other weapons to the employers’ antiunion 
aft ’ arsenal. Let us take the enlargement of the employer's power to intimidate and 


coerce employees by speech and antiunion campaigning. This coercive right has 
Ba been wrapped in respectability by cloaking it with the deceptive habiliments of 


the “free speech,” 
pu “PREE SPEECH”? A MISNOMER 
nt The realistic nature of the Wagner Board's approach to employer speech is well 
ed. documented in the cases. Even though there were no open threats, expressions of 
ion implied coercion were condemned by the Wagner Board and remedies for their 
ler > correction fashioned;’ this intimidatory nature of the speech could emerge and 
ire be found as part of a coercive antiunion campaign: * and illegal interference was 
ed ’ found when the employer spoke to a captive audience on company grounds and 
> company time.* 
he The present Taft-Hartley law deprives the Board of the administrative discre- 
xi- tion reflected in the foregoing and other cases decided under the old law of meas- 
m- ’ uring these variables which are operative in judging whether the employer's 
ed "speech goes beyond bounds : the economic and political strength of the employer 
ve the extent of employee dependence upon him, the sophistication of the worker 
ft- - audience, the history of labor relations in the plant and locality. 
ib, Now a flat and artificial criterion is erected in their stead: the speech mus*+ 
1b, - contain a clear promise of benefit or threat of reprisal to make employer speech 
ed unlawful. 

: Thus, under the Taft-Ilartley there has developed an increasing use of em- 
yw ployer interference best exemplified in the device of the captive audience. Enr- 
re ployees are compelled to attend plant meetings during the course of organizational 
st ' campaigns and to listen to employer’s speeches about unions. And it is only if 

_ the employer openly uses threats of reprisal or force or promise of benefits that his 
mn ) speech is criticizable. But innuendo or subtle hints of reprisal are effective in 


preventing an employee from joining a union. Following this “free speech” 
pattern the Board has put its stamp of approval on speech by employers that 
merely “predict” ill consequences of organization. The employer's words 
) shadowed by the presence of his power to discharge, to discriminate, to lay off, 


er to shut down, to move, are now privileged and more and more do their damag- 
n. L ing work. The Taft-Hartley law reaches only the blatant expressions of threat 
n. and reprisal which most employers are too artful to use; it leaves untouched 
mu the subtle threats and predictions which employers know well how to use. Both 
le are effective in weakening or stopping self-organization. 
10 This carte blanche to employers to openly and effectively oppose unions is 
f- particularly devasting in the election process under the National Labor Relations 

Board. Oddly enough, in the election process the Board grants the greatest 
freedom of expression to employers. 
18 

Paper Co. v. N. L. R. B. (1387 F. 2d 148; cert. denied, 772) 

A 2N. R. B. v. Trojan Powder Co. (185 F. 2d 33 7: cert. denied. 320 # UL Sy 


2 Clark Bros. Co. (70 NLRB 802; enforcement aranted, 163 F. 2d 373). 

*3 NLRB Ann. 126; (20 NLRB 356); N. L. R. B. Federbush Co. 
(121 F. 2d 954) : W. A. Jones Fones Foundry & Machine Co. (123 F. 24 552) ; 
Republie Steel Corp. (9 NLRB 219); Remington Rand, Inc, (94 F. 2d 862). 
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In this way the scope of the employer’s power to frustrate the exercise by 
employees of their right to self-organization has been considerably widened. 


GOVERNMENT BY INJUNCTION 


When we move from the area of the spoken word in the plant to the picket 
line, we see the more poignant aspects of Taft-Hartley limitations. And these 
too must be placed in their proper perspectives. 

Injunctions are usually obtained against picketing. VPicketing is a form of free 
speech and within the protection of the first amendment. In Thornhill’s case 
(310 U. S. 88 (1940) ), the Supreme Court served notice that it would protect 
peaceful picketing. What has happened to the constitutional right to picket 
since 1947 is a fit subject for a special treatise. It is a fair to say, however, that 
the erosion of that right since that time has whittled it down to a splinter of the 
trunk it appeared to be in Thornhill’s case. If peaceful picketing was con- 
stitutionally protected, there must be a way of achieving the protection, unless 
the protection is again a mere delusive word. 

State courts following Thornhill’s case found occasion to unlimber the in- 
junctive arm by finding the picketing conducted for an unlawful purpose.’ 

In states having a little Norris-LaGuardia, the impediment to the injunction 
was the existence of a labor dispute. So the courts found an easy refuge for 
issuing the injunction by holding that no labor dispute in law existed.’ 

The unlawful objective doctrine served as a convenient technique for circum. 
venting the prohibitions against interfering with picketing as an exercise of the 
consitutional privilege. 

What we have said above applies to primary picketing. We start then as 
of today with a narrowing down, even of primary picketing, through State court 
injunctions. But there is added the prohibitions of the Taft-Hartley law in 
section 8 (b) (4) (A), (B), (C), and (D).° These are the so-called secondary 
boycott provisions. Section 8 (B) (4) sweepingly prohibits all picketing de- 
signed to compel a self-employer to join a union, a person to cease doing busi- 
ness with any other person, another employer to deal with an noncertified union, 
an employer to deal with one union when another is certified, an employer to 
give work to a particular group rather than to some other group unless the 
employer was violating a Board order. 

But almost all picketing involves one or more of these objectives. Therefore, 
what becomes of the right to picket as free speech? What is the effect of sec. 
tion 8 (c) giving the right to express views, arguments, ete.? This, it will be 
recalled, is the right under which the employer is able to go scot free with speech 
that successfully veils unlawful reprisal or threat. What is the situation with 
the union under 8 (c)? 

In Jnternational Brotherhood of Electrical Workers v. NLRB (341 U. 8. 694), 
the Supreme Court held that section 8 (c) does not permit secondary picketing. 
“The prohibition of inducement or encouragement of secondary pressure,” said 
the Court, “by section 8 (b) (4) (A) carries no unconstitutional abridgment of 
free speech.” 

It is noteworthy that in connection with this severe constriction upon the rights 
of labor to make its picketing weapon effective—the banning of all secondary 
picketing—that the General Counsel of the Board always gives the “highest 
priority” to cases arising under the secondary boycott sections (sec. 8 (b) (4).) 

This prohibition is again implemented by the actions of State courts which 
frequently issue injunctions against picketing where the product whose makers 
are on strike, is being sold. 

Thus, employees and union are limited in the scope of their own efforts to help 
themselves in publicizing their dispute by picketing. Anxiety to protect those 
who are opposed to unions resulted in destroying the rights of those who wanted 
unions. But, besides, they are limited in the extent to which they can obtain 
or receive help from others. If, for example, an employee delivering merchan- 
dise to a struck plant, feeling sympathetic to the strikers, refuses to make de- 
livery and to cross a picket line, he can be fired for so refusing. In exercising 
his right not to cross the picket line, he engages in a concert of activity with the 
pickets. And concerted activities are presumably protected by the act. But the 


5R. H. White Co. v. Murphy (310 Mass. 510); Blandford vy. Preas Publishing Co. (26 
Ky. 657) ; Sears v. Int’l Brotherhood of Teamsters (8 Wash, 2d 447) ; Borden Co. v. Local 
133 (152 S. W. 2d 828 (Texas Civ. App.)). 

* Opera on Town Vv. Weber (285 N. Y. 348). 
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Court in NLRB v. Rockaway News Supply Co. (197 F. 2d 111), held that the 
employee could lawfully refuse to cross another picket line only during his own 
nonworking hours; during his working hours, his refusal to cross justified his 
discharge. The Supreme Court affirmed this decision relying on contract pro- 
visions. The right to refrain from crossing a picket line should be clarified. The 
protection of the employees’ refusal to cross a picket line only during his non- 
working hours is assuredly a piece of judicial sophistry. 


DAMAGE SUITS AGAINST UNIONS 


The right to self-organization gets narrower and narrower as we go down the 
cases and the statute. One of the ways in which the right is enforced is of 
course by means of a strike. Anda strike costs money. 

Here is one of the ways to deprive a union of its power to strike and with it the 
realistic exercise of the right to self-organization, is to deplete the union’s funds. 
And the Taft-Hartley law provides the means for doing exactly that. Section 
301 of the act permits suits against unions for damages for breach of contract. 
The union may be responsible under this section for the actions of individual 
members upon principles of agency which the Norris-LaGuardia Act specifically 
repudiates. Whether by way of an overhanging threat or actual damage suits 
this is a powerful antiunion weapon bestowed by Taft-Hartley upon employers. 


WHEELS OF JUSTICE GRIND SLOWLY FOR UNIONS 


Finally, there is the question of time. Time is of the essence in an organiza- 
tional effort. If an employer commits unfair labor practices to halt or abort the 
union’s drive, the union and the employees must wait a year, sometimes 2 years 
and longer before those illegalities can be corrected. The larger the plant, the 
more multiform the unfair labor practices, the more extensive the interference 
with the rights to self-organization, the longer the wait. In 1949, for example, 
one of our locals struck two plants (the Thayer Co.) in Gardner, Mass., because 
of the illegal discharges of employees by those companies. It is now 1953 and 
those cases are still pending; self-organization has been stopped for over 4 years 
now and it is expected that by the time the litigation is finished another year 
may pass. Delays in enforcement are equal to suspension of the exercise of the 
rights to self-organization. It can hardly be said that a right is a living one if 
an employee has to wait, 3, 4, and 5 years to use it. 


SPEEDILY FOR EMPLOYERS 


Things are somewhat different on the other side of the fence. Time, we said, 


. is of the essence in a labor dispute. A strike cannot last forever. An employer 


who obtains an injunction called temporary in law really gets a permanent 
injunction in fact and sometimes he gets this fast and ex parte, without notice 
to the union. What the law regards as temporary may, in real life, be as final 
as the nail in a coffin. But calling it temporary has other consequences. It 
stops the union from appealing to the United States Supreme Court where the 
free-speech right can, within severe limits, be protected. A temporary injunction 
is not final and therefore not reviewable says the Court. Hence, the union 
can't get the employees’ right to free speech protected, while at the same time the 
employer can break the strike through a temporary injunction. 


AMEND THE TAFT-HARTLEY ACT 


The essence of the Taft-Hartley law is that it substitutes government by 
injunction for free collective bargaining; that it prevents employees from associ- 
ating together in unions under the guise of guaranteeing their right to self- 
organization; that it throws the enormous weight of government by injunction 
on the side of employers and thus further widens the gap of inequality of 
bargaining power between employee and employer; that it protects the right 
hot to join a union and thus further buttresses the power of the employer in 
his economie position vis-a-vis their employees. 

More, the Taft-Hartley Act incorporates within it the loathsome symbols 
represented by the Bedford Cut Stone, Tri-Cities, and Buck Stove acses, out of 
the dark antilabor past of American industrial history. The premise of the act 
that labor has grown too powerful is the talisman of many of the act's purposes 
and objectives: to undercut this alleged power. But that this premise is utterly 
false is attested by the ever-growing gap between a decreased purchasing power 
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in the hands of the people and an enlarged volume of production and profit for 
Inanagement. 

Os stated at the outset, the only remedy which can do the job of restoring 
to the American labor movement its rightful position in our democratic society 
is to take the Taft-Hartley Act off the statute books and replace it with a Wagner 
act. But since as we have said this appears at this moment to be impossible, 
we respectfully suggest the below-listed amendments and revisions be made 
to give to labor the just implements by which it can once again move forward for 
the welfare of the American people. 

We respectfully submit to your honorable committee that the Taft-Hartley 
law should be amended so as to provide: 

(1) That economic strikers shall have the right to vote in Labor Board 
elections ; 

(2) That the Government may not and shall not be required to obtain injunc- 
tions against unions under section 10 (1) and 10 (j); 

(3) That it shall be lwful for employees to refuse to handle struck work or 
goods made in sweatshops ; 

(4) That employees are protected in their refusal to cross picket lines ; 

(5) That employers and unions shall not be limited in the subject matters 
about which they may bargain colelctively; and further and affirimatively to 
provide that they may negotiate whatever types of union-security agreements 
or health, welfare, and pension plans they can agree upon ; 

(6) That the provisions of the act respecting damage suits against unions 
shall be eliminated; and that the rules of agency now provided in the act for 
the fixation of liability upon unions shall be eliminated ; 

(7) That speech by employers in organizational or election campaigns be 
subjected to the limitations in effect under the Wagner Act to remove inter- 
ference, intimidation, and coercion of employees in the right to self-organization. 


Mr. Granam. A statement from Paul A. Redmond, president, Ala- 
bama Mills, Birmingham, Ala. 

Chairman McConne i. Without objection, the statement will be 
made a part of the record. 

(The statement referred to is as follows :) 


STATEMENT BY Paur A. REDMOND, PRESIDENT, ALABAMA MILLS, BIRMINGHAM, ALA. 


My name is Paul A. Redmond, 706 South Twenty-ninth Street, Birmingham, 
Ala. IT have been engaged in the cotton-textile business in the South for 50 years, 
and have had experience with unionized plants, nonunion plants, and those par- 
tially union and partially nonunion. For the past 25 years I have been president 
of Alabama Mills, Inc. My company operates 7 textile plants located in 7 differ- 
ent small towns in Alabama. It employs approximately 2,300 persons, sub- 
stantially all of whom come from the rural areas of Alabama. I do not pretend 
to be an expert on labor legislation, but I appreciate this opportunity of giving 
to the committee certain views which I hold as a result of my experience in the 
textile industry. 


1, COMPULSORY UNIONISM 


The original Wagner Act declared and enforced the right of employees to or- 
ganize and to authorize unions to bargain on their behalf. Sponsored by the 
labor unions, it was concerned primarily with fostering their growth, increas- 
ing their authority and in many cases forcing unionization on employees and 
on the general public. No one gave much thought to the rights of the general 
publie or to the rights of those employees who did not want to join unions or to 
subject themselves to the control of unions. Illustrative of this has been legisla- 
tion dealing with the so-called union shop or closed shop. The union shop or 
closed shop in effect requires union membership as a condition to the right of 
an individual employee to work. It is my understanding that even under the 
provisions of the original Taft-Hartley Act a union shop could not be imposed 
upon employees unless and until a properly supervised election had been held 
and a majority of the employees to be affected had voted in favor of such a shop. 
It is also my understanding that the statute was amended in 1951 so that, by 
cooperation between the employer and the union, a union shop can now be imposed 
without any vote of the employees involved. This is true even though the im- 
position of such a union shop might be contrary to the wishes of a vast majority 
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for of the employees involved. Compulsory membership is particularly vicious in 


those cases where employees have never had a chance to express their views 


ng in a representation election. I recognize there is a provision in the present 
*ty statute whereby an election may subsequently be held and the employees may 
ler + possibly then, by a majority vote, escape from the union shop. However, my 
le experience leads me to believe that this provision for an election after the fact 
de does not constitute in any respect a sufficient protection of the rights of the in- 
or dividual employees. Under our American traditions it is my opinion that the 
q right of a man to work is almost a sacred right. Neither membership in a union 

ey nor noninembership should affect this right to work. The matter of joining or 
not joining a labor union should be left entirely to the free choice of the indi- 

rd vidual employee. It is my firm belief that the law should be amended to expressly 


prohibit the closed shop, the union shop, and any other form of compulsory 
unionism. 
2. NATIONWIDE STRIKES 


or 
Leaders of organized labor have referred to the Taft-Hartley Act as a sluave- 
labor law. I have not seen, and I do not think that any fair-minded observer 
I's 7 can truthfully say that he has seen, any evidence that such act has been un 
to > duly burdensome or oppressive, either to labor leaders or to the members of the 
ts various unions. The act has certainly not prevented many abuses by labor 
leaders which have been most inimical to the public welfare. By virtue of the 
1s provisions of the antitrust laws and of various other regulatory laws dealing 
” with businesses, large and small, there is little likelihood of national economic 
disaster by reason of the acts or activities of business or Management. How- 
ye ever, by reason of industrywide bargaining and the unionization of our basic in- 
r- : dustries on a nationwide scale, it is now possible and, as our very recent past 
Nn. experience has demonstrated, highly probable, that, unless further restraint by 
™ law is imposed upon certain powerful labor leaders and labor unions, we may in 


the future be faced with economic chaos and disaster. We have had a recent 
demonstration that the Nation’s economic life and the successful prosecution 
e of a war may be paralyzed by nationwide coal and steel strikes. Under the 
present setup, the Nation’s economic welfare and the general well-being of all the 
people is at the merey of certain of such labor leaders and unions. No men 
or group or class of men should hold such power. No other men or group or 
class of men do have such power. Certainly there should be some restraint 
against the possible national disaster which may flow from the acts or activities 
of these labor leaders. It is my view that no segment of society, much less 
q the American people as a whole, should be at the mercy of any man or group 
of men, It, therefore, seems to me to be cleariy in the public interest for the 
t Congress to amend the labor laws so as to prohibit bargaining on an industry- 
‘i wide or nationwide basis, and also so as to make the acts and activities of the 
large unions and their leaders subject to the provisions and restraints of the anti- 
trust laws. 
3. FREEDOM OF SPEECH AND EXPRESSION 


It was believed that the Taft-Hartley Act had guaranteed employers the 
same freedom of speech as any other citizen, a right of which they had been 
deprived under the Wagner Act. The provisions of section 8 (c) of the present 
law are so sweeping, so clearly indicative of congressional intent to correct past 
evils that it would seem cenclusive. Nevertheless, the Board has consciously 
circumvented these provisions of the act. The Board has repeatedly held that 
| certain statements, privileged in themselves, have interfered with an election, 
| and it has set aside many elections on that basis. It is impossible to understand 

4 how a noncoercive statement, permitted by law, can possibly interfere with an 

election. It is simply a device for a finding of guilt in an employer’s act which 
7 is not illegal. 
, When an employer dares to speak to his employees in a group, the Board finds 
that this interferes with an election, although in not one statement is anything 
said that would possibly be construed as improper or coercive. In fact, the de- 
cisions flatly affirm that the statements themselves were privileged and in- 
nocuous, but the Board decides that the employer should and must volunteer 
the use of his property to organizers and instruct his employees to listen to the 
speeches of those organizers in a place on his property provided by him, and 
also should pay the employees for the time spent in listening. 

If the employer makes announcements to his employees in a group, the Board 
calls it a captive audience, but the same arrangement made for outside speakers 
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the Board considers merely to be their right and the property rights of the 
employer are nonexistent. The Board continues to make these findings although 
the principle was specifically rejected by the Court in Bonwit Teller v. NLRB 
(197 F. 2d. 641). 

The other method of nullifying all free-speech guaranties is the finding of 
illegal intent by inference drawn from irrelevant matters. Almost invariably 
this so-called interference either with an election or as a technical violation of 
section 8 (a) (1) is merely the casual, daily interchange of conversation be- 
tween supervisors and employees. It is difficult to understand, first, how inter- 
ference or coercion in itself can be technical. Either a statement is coercive or it 
is not coercive, and, second, it is unrealistic to promulgate a rule that during 
an organizing campaign there must be no conversation between employees and 
foremen. 

It should be too clear for successful argument to the contrary that if the Amer- 
ican ideal of freedom of speech is to be kept alive, such freedom should be per- 
mitted to be exercised in all instances and that it should apply to noncoercive 
expressions made in connection with employee elections just as in other cases. 
Certainly the noncoercive expression of a view or opinion with respect to a 
pending election, even if made by an employer, should not under any cireum- 
stances be any basis for setting aside an election. The statute should be ex- 
plicit to the effiect that such freedom of speech and expression is permissible, not 
only in connection with employee elections but in all cases, 


4. STATE REGULATIONS OF STRIKES AND PICKETING 


It is axiomatic that acts in defense or pretection of one’s property or busi- 
ness against damage or against illegal seizure are matters peculiarly within the 
police powers of the State. In labor-relations law, that principle may be appli- 
cable at the same time that the acts are also unfair labor practices under the 
Taft-Hartley Act, such as illegal coercion by unions under section 8 (b) of the 
act. Section 8 (b) (4) contains a ban on boycotts and sympathetic strikes and 
the board is required to seek an injunction in the district court to stop the ac- 
tions complained of. The prevention of continued violence in other strikes have 
generally been a matter of the responsibility of the State in those cases in which 
anything at all has been done about it. These questions of policing can cer- 
tainly be handled more promptly by local courts. Protection of life and prop- 
erty is not only properly within the police power of the State courts, but it ean- 
not be handled efficiently or equitably by the slow administrative processes of a 
board through the processes of charge, complaint, hearing, intermediate report, 
exceptions, Board order, and eventually the circuit courts. 

A case in point is the matter of Anchor Rome Mills (86 N. L. R. B. No, 119). 
The strike in 1948 was held by the Board to have been an economic strike after 
an impasse in negotiations and was not caused by any unfair labor practices. 
Union officers and other witnesses testified that during the first week of the 
strike there were approximately 500 persons picketing the plant. On several 
occasions groups of pickets trespassed on the tracks of the Central of Georgia 
Railroad, adjacent to the plant. They stationed themselves on the right-of-way 
and prevented the supplying or delivering of materials. These actions were not 
only a civil trespass, but a misdemeanor under the penal code of Georgia (sec. 
26-3002). On one occasion some 75 pickets engaged in this activity. These 
incidents were the subject, along with other acts of violence by strikers, for 
arrests, petitions for injunctions, prosecutions, etc. It was neecssary for the 
company to seek a temporary restraining order. Later there was a formal 
hearing in which a number of strikers, including the union president and two 
members of the shop committe were found guilty of contempt. It was only by 
the effective action of the State courts and the injunction processes that further 
acts of violence and even the imposition of martial law were avoided. 

These matters obviously cannot be properly delegated to an administrative 
agency. The law should clearly state that the act does not prevent the exercise 
of State police power to prevent acts of violence and that the Board’s functions 
in this respect are solely related to the aspects of unfair labor practices. Any 
other concept would arrogate to the Board the law of enforcement of local 
courts in violation of local sovereignty. 

A number of recent court decisions have cast doubt upon this inherent exercise 
of police power by State courts because of implied conflict with the provisions 
of the Taft-Hartley Act, particularly section 8 (b) (1). The act should be 
amended to remove any doubt as to the right of State courts to regulate strikes 


‘ 
i, 
a 
Ki 
4 


LABOR-MANAGEMENT RELATIONS 2971 


and picketing in the interest of preventing violence and impairment of the right 
of each citizen to work if he so desires. I endorse the principle of Congressman 
Lucas’ bill designed to make clear the rights of States to act in such matters. 


5, THE BOARD HAS NOT FOLLOWED THE ACT 


In other fields of law the opinions of the Supreme Court of the United States 
can be relied upon for interpretations and guidance, and inasmuch as the 
duties of the employer to bargain have been the subject of a number of decisions 
hy the Supreme Court, employers should be able to rely on the meaning of the 
bargaining function in those opinions. Almost a year ago the Supreme Court 
issued a decision in NLRB vy. American National Insurance Co. holding that the 
company had not refused to bargain. The Board had found refusal to bargain 
because the company made as a contract counterproposal a management rights 
clause of which the Board did not ajyprove, and which the union rejected. ‘The 
Board seemed to be particularly annoyed by the fact that the company rejected 
the union’s demand for unlimited arbitration of any dispute and instead proposed 
a clause listing such matters as work scheduling as the responsibility of man- 
agement and excluding them from arbitration. The Board, setting itself up as 
the monitor of labor contract substantive provisions, found a violation of the 
act by this conduct. The court of appeals reversed it. The Board appealed to 
the Supreme Court. ‘The Supreme Court in the American National Insurance 
Co. case affirmed the circuit court, holding: “The act does not compel any agree- 
ment whatsoever. * * *” (NLRB vy. Jones & Laughlin Steel Co. (301 U. 8. 1)), 
and further said that “the act does not encourage a party to engage in fruitless 
marathon discussions at the expense of frank statement and support of his posi- 
tion, and it is equally clear that the Board may not directly or indirectly com- 
pel concessions or otherwise sit in judgment upon the substantive terms of 
collective-bargaining agreements.” This question confirmed the fact that the 
‘Laft-Hartley Act made the principle a matter of law, by statutory enactment. 

This certainly should have stopped the Board from repeating its error and 
finding refusal to bargain practically synonymous with failure to agree. Un- 
fortunately it did not, and as an example of these cases which show that the 
interpretations of the Supreme Court cannot be relied upon by enfployers in 
actions before the Board, there is the case of National Paper Co. (102 N. L. R. B. 
157), decided some 4 months after the American Insurance case. ‘ 

The evidence was undisputed in the record in the National Paper Co. case, 
most of it agreed by stipulation, that the parties negotiated and reached an 
agreement on substantially every provision of a complete contract except on the 
union’s demand for a wage increase. The company did not accede to the union’s 
wage demands because of the impact on its cost of production. Witnesses stated 
repeatedly that the entire matter would have been settled as far as the union 

yas concerned, if the company would have agreed to the wage increase. The evi- 
dence was undisputed that at the last meeting the union indicated that if the 
wage increase were not granted, there would be a strike. The evidence was also 
undisputed that after the company reconsidered the wage proposal and then 
advised the union representative that it could not agree to the requested waze 
increase, that representative told the company that the union would strike to 
force its demands. Subsequently the employees did go on strike. Nevertheless, 
the Board found that the company had refused to bargain from the very first 
meeting. In the same case there were other equally shocking findings by the 
Board equally without basis in the record or authority in law. The evidence was 
undisputed that at a nearby plant there had been a strike a short time before 
and that strike had been attended by a considerable amount of violence and 
destruction of property. After the union advised the National Paper Co. to ex- 
pect a strike, the company then made a contract with a licensed, reputable com- 
pany engaged in the business of providing guard and watchman services to 
protect its plant property, and employees from damage. There were never more 
than two guards on duty at any time. The protective nature of their duties 
and their express limitations were detailed in written form, given to each 
vuard and posted publicly for the information of all employees. Between the 
time of their employment and the date of the strike, a period of 4 days, there 
was no complaint about their conduct from the union or the employees and no 
allegations by the Board of misbehavior during that period. 

In contradiction of the undisputed facts that the strike was called over the 
wage issue and there was no complaint about the guards prior to the strike, the 
Board found that the strike was caused by the combination of “refusal to bar- 
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gain,” and employing the guards. There was no evidence whatsoever that the 
employment of guards to protect property had anything to do with the strike. 
Thus the Board has arrogated to itself, contrary to the act, the right, not only 
to decide what wages an employer shall pay, what provisions must be contained 
in a contract, but also what steps an employer may take to protect its premises 
and employees from sabotage and violence. 

The Congress unfortunately must again make clear to the Board that the law 
was written as Congress intended it, and should be administered as written. 
Probably this can be accomplished by change in the composition of the Board and 
complete separation of decisional and prosecuting authority. Whatever the 
means may be Congress should make clear that the Board is now charged with 
making its decisions conform to the present law and not the Wagner Act. 


6. SUMMARY 


No amendments to the existing law should be enacted which will in any way 
weaken the very few restraints which are now applicable to organized labor. If 
auy amendments are to be made they should be such as (1) will protect the indi- 
vidual in his right to work, (2) will prevent nationwide strikes, (3) will permit 
the exercise of State police power in matters of picketing and strikes, (4) will 
in all cases guarantee freedom of speech and expression, and (5) will insure that 
the National Labor Relations Board understands that only Congress may amend 
the law, and that the Board is expected to administer the act as Congress has 
written it, and not as the individual Board members would prefer it. 


Mr. Granam. A statement from the Association of the Bar of the 
City of New York, 42 West 44th Street, New York City. 

Chairman McConneti. Without objection, the statement will be 
made a part of the record. 

(The statement referred to is as follows :) 


STATEMENT BY THE ASSOCIATION OF THE BAR OF THE Crry oF New York 


Considefation of the subject of this report was commenced in 1951. In Janu- 
ary 1952 a draft report was prepared and submitted by a subcommittee to the 
entire committee for study and action. The committee as a whole considered 
the report with a proposed bill attached at various meetings during 1952 and 
1953. 


REPORT WITH RECOMMENDATIONS ON THE SUBJECT OF DELINEATION OF FEDERAL AND 
STATE JURISDICTION IN INTERPRETATION, ENACTMENT, AND ENFORCEMENT OF STATE 
LAWS IN THE LABOR RELATIONS FIELD 


The recommended bill attached to this report was discussed and voted on sec- 
tion by section. Some of the sections were approved by large majorities, others 
were passed by narrow margins, in some cases a single vote. 

The varying degrees of difference of opinion expressed in the section-by-section 
vote emphasizes the desirability of a thorough congressional study of the prob- 
lem of distribution of Federal and State power in the labor relations field. Such 
a study is recommended later in this report. It might well suggest improve- 
ments or refinements in the bill we have proposed. The proposed bill, however, 
does represent one possible approach to the allocation of powers question and 
has the majority approval of this committee. 


I. Scope of report 

This report is concerned with the drawing of a line, in the case of interstate 
businesses, between those employer practices and employee and union actiivities 
which are subject to exclusive Federal authority and those which are subject 
to regulation by the States. The questions of jurisdictional conflict or juris- 
dictional overlapping between the National Labor Relations Board and State 
labor boards is not considered or dealt with herein. 

The first draft of this report and appended bill was prepared after consider- 
able thought, discussion, and research by a subcommittee consisting of Newton D. 
Crane, Esq., chairman; David I. Ashe, Herbert W. Haldenstein, Paul R. Hays, 
and Jack M. Perlman, Esqs. During 1952 the term of committee membership 
of Professor Hays expired and Woodrow J. Sandler, Esq., was appointed to the 
subeommittee in his place. 
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Decided cases 
e, The enactment of the Taft-Hartley Act, which contains provisions regulating 
y union unfair labor practices, interna! union affairs, the settlement of labor 
d 4 disputes, and the terms and enforcement of collective bargaining agreements, has 
s brought the problem of the division of State und Federal responsibility in the 

field covered by this report critically to the fore. 

v Under the doctrine that when Congress has acted in the commerce field 
l. “State laws have no application” whether “in coincidence with, as complementary 
‘A to, or as in opposition to” the Federal law, it can be argued that all or prae- 
eC tically all State law regulating union activities has been superseded by the Taft- 
n Hartley Act and that States are powerless to act in cases involving strikes, 
i picketing, secondary boycotts, internal union affairs, collective bargaining agree- 


ments and similar matters. Recent decisions of the Supreme Court give con- 
siderable support to such an argument, particularly the O’Brien case which held 

§ invalid a Michigan statute requiring a strike vote. UAW v. O’Brien (3839 U.S. 
, 454 (1950)). See also Plankinton Packing Co. v. WERB (338 U.S. 953 (1950) ). 
: Amalgamated Assn. v. WERB (340 U. 8S. 383 (1950)); Bethlehem Steel Co. v. 
4 NLRB (330 U. S. 767 (1947)) ; La Crosse Telephone Corp. v. WERB (336 U. 3. 
18 (1949) ). 

Other cases have held that actions for damages for discrimination by unions 
are not cognizable in State courts (Ryan v. Simons (100 N. Y. S. 2d 18, 1950)), 
and that State laws as to recovery of damages for violation of collective agree- 
ments, including the law governing arbitration under such agreement (7TWU vy. 
{ Aleo Manufacturing Company (94 F. Supp. 626, 1950)), has been superseded 
(Shirley-Herimann Company, Inc. v. International Hod Carriers (182 F. 2d 806, 
1950) ). 
} While there have been contrary holdings, such holdings seem to invite further 
} conflict and confusion rather than contribute to the clarification of the problem. 
For example, see the case of Goodwin's Ine. vy. Hagedora (308 N. Y. 300 (1951)), 
in which 4 separate opinions were written by 7 judges. 

IIT, Congress should resolve problem 

The reach of Federal power under the commerce clause is broad enough to 
permit Congress to make regulation of labor relations the exclusive province 
; of the Federal Government. It is no less plain that Congress may permit the 
j States to exercise legislative power over employer practices and employee and 
F union activities despite their effect upon interstate commere, either alone or 
. concurrently with Federal regulation. 

We feel that the Federal Government is not equipped to handle all problems 
raised by strikes, and picketing, such as violence in picketing or picketing for 
an illegal purpose (e. g., to force an employer to violate a law). There may be 
considerable question whether all secondary boycotts except that limited group 
: defined by the act (especially as interpreted by the NLRB and the courts) 
should be legalized. Moreover, NLRB appropriations and personnel are insuf- 
ficient to permit prompt and careful disposition of every case to which its power 
could be extended. 

Even if the problems presented are soluble under present legislation in terms 
of working out the boundaries of State and Federal power on a case by case 
basis, such a procedure would involve disturbing uncertainties during the lengthy 
process, and there is grave doubt that a desirable solution might ultimately be 
reached. Congress itself should resolve the problem by clearly defining those 
areas which it intends to leave unregulated and those which it intends to leave 
to regulation by the States. It is submitted that it is more important to em- 
ployers, unions and employees to have some definite rule which works tolerably 
well in most cases than it is to spend years of litigation to determine whether 
the Federal statute has displaced State law. 


IV. Recommendation 

It is therefore recommended that Congress make a compplepte restudy of the 
j problem of the distribution of Federal and State power in the labor relations 
4 field covered by this report. Without recommending specific language, we sug- 
4 gest that Congress might study an amendment to the Taft-Hartley Act along 
the following gentral lines: 


TITLE V 


4 Sec. 504. Nothing in this Act shall be construed so as to limit the operation or 
enactment of any laws by any State or Territory, or the efficacy, validity and op- 
eration of the common law of any State or Territory, relating to: 


2974 LABOR-MANAGEMENT RELATIONS 


(a) Violence, picketing so close that a person cannot pass through the line 
without physically encountering one or more of the pickets, assault and battery, 
breach of the peace and fraud.’ 

(b) Engaging in any concerted activity on the employer’ s premises the object 
or the effect of which is to interfere with production.’ 

(c) Enforcement of collective bargaining agreements.® 

(d) Employer labor practices or concerted activities on the part of the employ- 
ees or labor organizations in violation of, or to compel action in violation of a 
State law which does not regulate labor-management relations or of another 
Federal law.‘ 

(e) Concerted activities, including picketing, by employees or labor organi- 
zations, which have the purpose or effect of coercing or requiring an employer 
to recognize or bargain with a labor organization where the labor organization 
has not been certified as a representative of the employees.* 

(f) Jurisdictional strikes or picketing. 

(g) Picketing or boycotting a product. 

(h) Administration and operation of pension and welfare funds. 

(i) Disputes affecting public health, safety and welfare which are not covered 
by Sections 206 through 210 of this Act.° 

Respectfully submitted. 

April 9, 1953. 

COMMITTEE ON LABOR AND Socrar Securtry LEGISLATION, 
David L. Benetar, chairman, Albert O’B. Andrews, David I. Ashe, 
Henry J. Clay, Edward L. Coffey, Samuel Harris Cohen, New- 
ton D. Crane, I. Robert Feinberg, Thomas F. Fennell 2d, Jesse 
Freidin, Eugene H. Gordon, Herman A. Gray, Herbert W. Halden- 
stein, Christopher W. Hoey, James E. Hughes, Malcolm A. Mac- 
Intyre, Jack M. Perlman, Jerome G. Rosenhaus, Woodrow J. 
Sandler, Abram H. Stockman, ©. Dickerman Williams, Burton 
A, Zorn. 
Dissenting : 
Davin I. ASHE. 
SAMUEL Harris COHEN. 
JEROME G. ROSENHAUS. 
Attached Minority Report by David I. Ashe 


MINORITY REPORT 


1. As to subsection (e) of the majority report, the suggestion was originally 
made in the committee that this provision read: “Concerted activities, including 
picketing, for the purpose of coercing an employer to recognize or bargain with 
a labor organization where it would be unlawful for the employer to recognize 
such labor organization as the exclusive bargaining representative.’ Such a 
provision would be sound. 

On the other hand, subsection (e) as now written has two serious objections: 

(a) The words “or effect of coercing”, ete., could mean the banning of organi- 
zational strikes or picketing, which are now entirely lawful under both Federal 
and New York law, simply because they exert economic pressure on an employer. 
That is, of course, a consequence of all picketing, and, as stated by the court of 
appeals in Lrchange Bakery & Restaurant, Inc. v. Rifkin (245 N. Y. 260), “Re- 
sulting injury is incidental and must be endured.” 

The right of unions to engage in organizational picketing and the sound eco- 
nomic reasons behind such activity have long been recognized by the courts. In 
the Exchange Bakery case, supra, the Court said: 

“The purpose of a labor union to improve the conditions under which its mem- 
bers do their work; to increase their wages; to assist them in other ways may 
justify what would otherwise be a wrong. So would an effort to increase its 
numbers and to unionize an entire trade or business. It may be as interested 
in the wages of those not members, or in the conditions under which they work 
as in its own members because of the influence of one upon the other. All en- 


1 Allen Bradley Local vy. WERB (215 U. 8. 740 (1942)). 
245 sore Union v. WERB (popularly known as the Briggs-Stratton case) (336 U. S. 
5 (1949)) 
v. Aleo Manufacturing Company (94 F. Supp. (1950) ). 
*Giboney v. Empire Storage & Ice | (336 U. S. 490 (1949) ). 
5 Cf. Goodwins, Inc., v. Hagedorn (303 N. Y. 300 
ed Assn. v. WERB (340 U. S. 383 (1950)). 
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gaged in a trade are affected by the prevailing rate of wages. All, by the prin- 
ciple of colective bargaining. Economic organization today is not based on the 
single shop. Unions believe that wages may be increased, collective bargaining 
maintained only if union conditions prevail, not in a single factory but generally. 
That they may prevail it may call a strike and picket the premises of an employer 
with the intent of inducing him to employ only union labor. And it may adopt 
either method separately. Picketing without a strike is no more unlawful than 
a strike without picketing. Both are based upon a lawful purpose.” 

Similariy, the late Chief Justice Taft, speaking for United States Supreme 
Court, said in American Steel Foundries v. Tri-City Central Trades Council (257 
U. S. 184) : 

“To render this combination at all effective, employees must make their com- 
bination extend beyond one shop. It is helpful to have as many as may be in the 
same trade in the same community united, because in the competition between 
employers they are bound to be affected by the standards of wages of their trade 
in the neighborhood. Therfore, they may use all lawful propaganda to enlarg 
their membership and epsecially among those whose labor at lower wages will 
injure their whole guild. It is impossible to hold such persuasion and propa- 
ganda without more, to be without excuse and malicious.” 

The above language from both opinions is just as true and sound today as when 
originally uttered. And peaceful picketing is recognized as being lawful “persua- 
sion and propaganda”, within the above language of Chief Justice Taft (Thorn- 
hill vy. Alabama (310 U. S. 88); Carlson v. California (310 U. 8. 106); Sern v. 
Tile Layers Prot. Union (301 U.S. 468) : ete.). 

Justice Henry Clay Greenberg pointed out in his decision in Goodwins v. Hage- 
dorn (N. Y. City, Spee. UX, March 31, 1952) : 

“* * * The courts have drawn a sharp distinction between picketing when the 
purpose in a sense is to coerce the employer into signing an exclusive or a sole 
contract for bargaining purposes, and a situation where the picketing is for 
organizational purposes, provided in the latter case the picketing is peaceful and 
the public is adequately informed that there is no strike and that the employees 
have themselves voted ‘no’ with respect to joining a union.” 

Yet, our proposed subsection (e), by including picketing which might have the 
effect of coercing an employer, although its purpose is organizational, could, and 
undoubetdly would, be held to permit the enjoining of such picketing. 

(b) The provision in subsection (e) regarding certification is also a long step 
backwards in labor relations. There is no justification for such a provision, 
even where the concerted activities are for the purpose of recognition, if the 
union does in fact represent a majority of the employees involved. Neither the 
Taft-Hartley Act nor the decisions cf the NLRB have ever required certifica- 
tions as a prerequisite to recognition or to a demand for recognition, and there 
is no sound reason why unions should be compelled to resort to the Board for a 
certification, with all the delays that such proceedings may entail, when they 
do actually represent a majority. 

2. As to subsection (g), even as originally proposed by the subcommittee this 
subsection would have sanctioned the banning of conduct judicially recognized 
as lawful. The original provision read: “Picketing or boycotting a product, 
except where sold by a retailer who is in unity of interest with the manufacturer 
who is in the same business for profit.” 

The above exception was too limiting, in my view, because it did not cover a 
situation such as that presented in People v. Muller (286 N. Y. 281), where non- 
union servicing of a product was being picketed, rather than the retail sale of 
nonunion products. The court of appeals, in an opinion by Chief Judge Lehman, 
there held that “* * * peaceful picketing by the members of a union in front of 
a business served by the union is the exercise of a right of free speech guaranteed 
by the Constitution of the United States * * *,” 

The full committee, by a vote of 5 to 4, went even further and completely 
struck out the above exception, so that subsection (g) now reads only: “VPicket- 
ing or boycotting a product.” In so doing the committee would permit the 
vitiating of a salutary principle of law stated by Judge Finch for the court of 
appeals in Goldfinger v. Feintuch (276 N. Y. 281), as follows: 

“Within the limits of peaceful picketing, however. picketing, may be carried 
on not only against the manufacturer but against a nonunion product sold by 
one in unity of interest with the manufacturer who is in the same business for 
profit. Where a manufacturer pays less than union wages, both it and the re- 
tailers who sell its products are in a position to undersell competitors who pay 
the higher scale, and this may result in unfair reduction of the wages of union 
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members. Concededly the defendant union would be entitled to picket peace 
fully the plant of the manufacturer. Where the manufacturer disposes of the 
product through retailers in unity of interest with it, unless the union may follow 
the product to the place where it is sold and peacefully ask the public to refrain 
from purchasing it, the union would be deprived of a fair and proper means of 
bringing its plea to the attention of the public.” 

It should also be noted the proposed subsection (g) would also permit States 
to ban conduct which is now entirely lawful under the Taft-Hartley Act. Ina 
series of questions and answer on that act written by Senator Taft, he had the 
following to say on this subject (N. Y. Journal-American, July 7, 1947) : 

“Question. Suppose the union instead of refusing to handle his goods in other 
plants which that union has organized urges the general public not to buy prod- 
ucts of nonunion manufacturers? 

“Answer. This is not forbidden by the act since it is merely persuasion.” 

I fully appreciate that this report does not write the various enumerated pro- 
visions into State law. I cannot agree, however, that we should approve giving 
States permission to enact legislation which has the above objections. 

Respectfuly submitted. 

Davip I. ASHE. 


Mr. Granam. A statement from New York Industrial Council, Na- 
tional Authority for the Ladies’ Handbag Industry. 

Chairman McConne.u. Without objection, the statement will be 
made a part of the record. — 

(The statement referred to is as follows :) 


Brier oF New YorK INDUSTRIAL COUNCIL OF THE NATIONAL AUTHORITY FOR THE 
LApIES’ HANDBAG INDUSTRY 


This brief is submitted on behalf of the New York Industrial Council of the 
National Authority for the Ladies’ Handbag Industry, New York, N. Y., an 
organization representing 125 employers in contractual relations with the New 
York Pocketbook Workers Union, A. F. of L. The New York Industrial Council 
is the New York City handbag employers’ group that has a collective agreement 
with the union. Since the inception of the New York Industrial Council, back 
in 1944, labor relations in the New York City handbag industry have been most 
harmonious and peaceful. There has not been a single strike in the industry in 
many years, and employers and employees have evidenced the fullest measure 
of understanding and appreciation of each others problems. The handbag indus- 
try which typifies the best traditions of our great country. 


PURPOSE OF BRIEF 


We wish to submit, for your consideration, a proposed amendment to the Labor- 
Management Relations Act. It is proposed, in substance, that the act be amended 
so as to permit pooled vacation plans to be created and not be considered in 
violation of the law as it is presently constituted. Section 302 (g) of the Labor- 
Management Relations Act, 1947, in this connection reads as follows: 

“Compliance with the restrictions contained in subsection (c) (5) (B) upon 
contributions to trust funds, otherwise lawful, shall not be applicable to contribu- 
tions to such trust funds established by collective agreement prior to January 1, 
1946, nor shall subsection (c) (5) (A) be construed as prohibiting contributions 
to such trust funds if prior to January 1, 1947 such funds contained provisions 
for pooled vacation benefits.” 

The section quoted above prohibits pooled vacation plans from being created 
after January 1, 1947. The Labor Management Relations Act limits union wel- 
fare funds (sec. 302 (c) (5) (A)) to the following purposes: “for medical or 
hospital care, pensions or retirement or death of employees, compensation for 
injuries or illness resulting from occupational activity or insurance to provide 
any of the foregoing, or unemployment benefits or life insurance, disability and 
sickness insurance, or accident insurance.” 

We propose the amendment of section 302 (ce) (5) (A) by adding to the above 
purposes set forth, the following: “or pooled vacation benefits” and the further 
amendment of striking out from section 302 (g) the following: ‘nor shall sub- 
section (ce) (5) (A) be construed as prohibiting contributions to such trust funds 
if prior to January 1, 1947, suck funds contained provisions for pooled vacation 
benefits.” 
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THE PROBLEM 


During World War II when wages were frozen, the employees in the handbag 
jndustry in New York City sought wage increases to meet the increase in the 
cost of living that was rising constantly at the time, in spite of price freeze. The 
employers were agreeable to granting the wage increase, but because of the law 
were prevented from giving any. In 1944, the War Labor Board evolved a vaca- 
tion clause which was considered as not being in violation of the wage freeze 
and permitted employers to grant these vacation benefits to their employees. 

The New York Industria! Council and the Pocketbook Workers Union of New 
York adopted the vacation clause suggested by the War Labor Board in lieu of 
wage increases and incorporated it in their collective agreement in 1944, at a 
time When the industry worked 52 weeks a year and Was prosperous. 

This vacation clause, although it was not what the negotiating parties wanted, 
was adopted because it was the only method of securing increases permitted by 
law, It has been continued in subsequent contracts written between the parties, 
and presently is in the current contract which expires on May 31, 1953. 

The continuation of this vacation clause has worked a considerable hardship 
on employers and employees in the handbag industry, in the past few years. 
Shortly after World War II ended the handbag industry settled down to nor- 
malcy. This meant the industry went back to its 2 production periods—spring 
and fall—with the average number of weeks being 38 weeks in a year. Although 
some firms work less than 38 weeks a year, and others 2 or 3 weeks more, the 
2-week war-created-vacation period, incorporated in the contract during a 52- 
week-production era, continues uninterruptedly. 

During the war, when production was on a 52-week basis, the 2-week vacation 
period, percentagewise, represented 3.8 percent of the employers’ payroll. To- 
day, the same 2 weeks’ vacation represents from 6 to 10 or il percent, depending 
upon the number of weeks worked. This, in the face of the fact the industry 
is burdened with a 20 percent excise tax, keen competition from foreign-made 
handbags, and other industry problems, is manifestly unfair. This is recognized 
and appreciated by both management and labor as being an unsound vacation 
schedule and unduly burdening the industry. 

Labor and management in the handbag industry are joined in this request 
to amend the Labor Management Act. The Pocketbook Workers Union has 
filed a separate brief, setting forth the difficulties and inequities that affect the 
employees. 

SECTION 302 (G) IS DISCRIMINATORY 


A review of the legislative history of section 302 (g) reveals that this section 
was created to legalize the pooled vacation plans of some unions which had plans 
of this kind in operation at the time the Taft-Hartley Act was under consid- 
eration. 

This applied particularly to the pooled vacation in the contract with the Inter- 
national Ladies’ Garment Workers’ Union. Were it not for section 302 (g), the 
pooled vacation plan in the garment industry would either have been discarded 
or continued in violation of law. To eliminate the latter, section 302 (g) was 
born. 

This means that no other industry today may have a pooled vacation plan. 
The discrimination is so inherently and manifestly unfair that there is little need 
for saying any more about this phase of the matter. 


SOLUTION TO INDUSTRY PROBLEM 


The pooled vacation is the only solution to the handbag industry’s vacation 
problem. Labor and management are in agreement that only a pooled vacation 
plan can fairly and properly continue the very desirable features of a vacation 
program, . 

Paid vacations for employees are too well established on the American scene 
that freedom to make them conform to the employer’s and employee’s need should 
in any way be restricted. 

The handbag industry wants to continue this very worthy and hard-won gain 
of labor. But the proscription of section 302 (g) freezes the industry in a 
war-born vacation program that unduly penalizes employee and employer. 

Amending the law in this connection will permit the handbag industry and- 
any other industry where employer and employee yoluntarily agree to a pooled 
vacation to provide vacation benefits in keeping with the need and extent possible 
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and practicable. The pooled vacation will be voluntary and only adopted where 
the parties want it. To confine it to the garment industry is unfair. 


CONCLUSION 


For the reasons urged above, we propose that the Committee on Education and 
Labor amend the Labor-Management Relations Act to permit pooled vacations 


for all who desire them. 

Chairman McConne.u. The schedule for tomorrow is as follows— 
it looks like a big one: At 10 a. m. we will have Mr. Joseph E, Moody, 
representing the Southern Coal Producers’ Association. After that, 
Mr. Matthew Porosky, representing the Eagle Signal Corp., of Moline, 
Ill.; Mr. Robert Bryan, representing the Herman Nelson Corp., Moline, 
Ill.; Mr. Ben Reidy, attorney, Rock Island, Ill. We will have Mr. 
C. A. Rooker, representing the Stanislaus Implement & Hardware Co., 
Modesto, Calif., and Mr. Lawrence Gilbert, representing the A. C. 
Gilbert Co., Oakdale, Calif. 

The committee will adjourn until 10 a. m. tomorrow morning. 

(Whereupon, at 11:45 a. m., the committee was recessed, to recon- 
vene at 10 a. m. Friday, April 24, 1953.) 
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“te FRIDAY, APRIL 24, 1953 
ne, House or 
Mr. CoMMITTEE ON Epucation anp Lasor, 
Washington, D. C. 
. The committee met at 10 a. m., pursuant to recess, in room 429, 
House Office Building, Hon. Samuel K. McConnell, Jr. (chairman), 
presiding. 


Present: Representatives McConnell, Gwinn, Smith, Kearns, Holt, 
_ Wainwright, Lucas, and Landrum. 

Present also: John O. Graham, chief clerk; Fred G. Hussey, mi- 
nority clerk; Edward A. McCabe, general counsel; Jock Hoghland, 
assistant general counsel; Russell C. Derrickson, chief investigator ; 
and Ben H. Johnson, investigator. 

Chairman McConnetu. The hearings will please come to order. 

The first witness is Mr. Joseph E. Moody, president of the Southern 
Coal Producers Association. Will you proceed, Mr. Moody ? 


STATEMENT OF JOSEPH E. MOODY, PRESIDENT OF THE SOUTHERN 
COAL PRODUCERS’ ASSOCIATION 


Mr. Moopy. Thank you, Mr. Chairman. 

I have a paper here which I would like to read, Mr. Chairman. It 
is not too long and I will go through it because I think that it may 
give us some basis of discussion and some items that will be of interest 
to the committee. In preparing this paper I have tried to avoid the 
technical discussion of terms of the act, but the act and the impact 
of the act on collective bargaining in the coal industry. 

My name is Joseph E. Moody and I appear before this committee 
as president of the Southern Coal Producers’ Association. This asso- 
ciation represents operators of bituminous coal mines producing over 
100 million tons of coal annually, located in West Virginia, Virginia, 
Kentucky, and Tennessee. 

My purpose in appearing here is to give this committee the story of 
our experience in collective bargaining and to draw from that experi- 
ence certain conclusions. 

The problem is not a new one, nor is it one that has appeared sud- 
denly. Collective bargaining is the form of a struggle within the 
industrial economy of this Nation. The employer and the union are 
dependent on each other and only as each prospers can both prosper 
and so does the Nation grow and have strength and prosperity. 

As the Nation grew, so great power was created and used by the 
owners and managers of industry. Several times the people, through 
their representatives in Congress, became greatly concerned with 
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the exercise of the power of industry and they passed laws to confine 
that power toa point of reason. Those laws have been effective. 

In the early 1930's an unbalance of power in labor relations was 
deliberately created. The full power of the Government was lent to 
the labor organizations of this country to (1) organize great groups 
of employees in many industries that as of that time were not mem- 
bers of labor organizations, (2) to build a favorable attitude in these 
groups for political purposes, (3) to subordinate or overbalance the 
influence and power of industry in the affairs of the Nation and (4) to 
effectuate major social changes. This effort was successful. 

Just as in the arbitrary disturbance of the balance in any natural 
relationship, the result has been a violent unbalance in the relation- 
ship between Government, labor organizations, and industrial organi- 
zations. 

The power of the Government in aiding the development of labor 
organizations has given them the opportunity, which they have used 
to its ultimate, to create a great power through organization that has 
reached formidable proportions. The Congress is now faced with 
the difficult problem of how te confine it and many of the proposals 
that are now before the Congress indicate the awareness of it. Many 
people are fearful and wonder whether the Congress can and will pro- 
tect the Government itself from this power. 

They read that the members of the proud Marine Corps are not al- 
lowed to bury their comrades because of union rules. The prestige 
and power of that union defies the Marine Corps to act as pallbearers 
for their comrades, much a oa of the mores of man. They read of 
the inability of the Atomic Energy Commission to carry out the con- 
struction of atomic-energy plants, so important to the protection of 
the Nation. They are told of the inability of the great United States 
Army to transport men and ship materiel from the New York area 
docks, except by permission of an arrogant labor leader and that the 
Army had to change its base of operation to another port. In the 
midst of World War IT they find that the all-important supply of 
coal was denied the Nation, in defiance of appeals of the President 
and rulings by properly constituted authority. 

In order to point up the importance of the coal strike to the safety 
of the Nation, I quote from a letter to President Roosevelt by the 
Senator from Oregon, Mr. Wayne L. Morse. This letter is dated 
June 2, 1943. I quote: 

This strike has no parallel since Pearl Harbor insofar as a reckless and wan- 
ton disregard of the no-strike agreement is concerned. Viewed from a stand- 
point of its damage to the war effort and its serious threat to the maintenance 
of Government by law and order, this strike probably has no parallel in Ameri- 
ean history. 

And may I suggest that it can happen again. 

These, and a long list of others, are not the spontaneous action of 
citizens as workmen—they are instances of a demonstration of a wan- 
ton use of licensed power by a small number of very powerful men, 
men to whom power, power, power, is everything. 

As I suggested earlier, this is not a sudden phenomenon. Mr. Jus- 
tice Brandeis, considered a great liberal and a stanch friend of labor, 
commented as follows, before he became a member of the Court: 


This practical immunity of the unions from legal liability is deemed by many 
labor leaders a great advantage. To me it appears just the reverse. It tends 
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to make officers and members reckless and lawless, and thereby alienate public 
fine sympathy and bring failure on their efforts. It creates on the part of the em- 
ployers a bitter antagonism, not so much on account of the lawless acts, as from 
a deep-rooted sense of injustice arising from the feeling that while an employer 


vas is subject to law, the union holds a position of legal irresponsibility. 

: In the latest issue of the Monthly Labor Review published by the 
on Department of Labor, there is a summary of an article by J. B. 5. 

Hardman, a writer considered by many as a friend and able pro- 


the ponent of labor organizations. In this article he concludes that the 
’ inherent aim of labor unions is the creation and accumulation of 


power by organization. 
ral This is the problem that must be solved: how to confine this power 
nm so that it will not be used to stop the growth of the Nation and the 
ni. ' ability of the people to protect themselves from it. To refer to Mr. 

_ Hardman again, I quote from his article: 
or H The maintenance of healthy, progressive equilibrium among groups, blocs, and 
ed j powers is the essential problem of this period in our history, if we propose to 

; _ preserve the “ramparts of freedom” without obstructing the compulsive force 
las of our dynamic growth. 

“a Establishing the existence of this unbalance of power is easier than 
we to propose the solution. The willingness to acknowledge its existence 
does, however, give us a point from which to start. 

: The history of collective bargaining in the coal industry is a turbu- 
" ' lent one that goes back many years. For the purposes of this testi- 
ae mony, I believe the last three eras are sufficient. It is interesting to 
~ note, however, that every President since President William Howard 
of ' ‘Taft has had to give his attention to some major coal crisis, sometimes 
more than one. : 
of _The first era that I wish to discuss is that starting in 1933. The 
= ' NRA was passed and the famous section 7 became law. Prior to this 
rs » time, since the beginning of the century and before, the negotiation 
ss | of contracts had been by companies, groups, or districts. 

; ( With the advent of the NRA there was a change, and the results were 
if _ violent. I quote from Prof. Waldo Fisher’s article on bituminous coal 
- in How Collective Bargaining Works: 

Organizers by the hundreds scurried through the coalfields to carry the news 
¥ that the United States Government guaranteed all workers the right to join 


unlons, 

I was in labor-relations work at the time, and I can testify that in 
many cases in the industries in which I was interested the employees 
were told that the United States Government wanted them to join 
a > wnions. Further, from Waldo Fisher in the same book, I quote: “NRA 
has helped J. L. Lewis to rebuild his union.” 

From 1933 to 1942 there were many forms of negotiations, and 
rather regularly the negotiation of the contracts were accompanied by 
strikes. During this period, when blessings of the administration were 
f freely given, the United Mine Workers of America expanded its mem- 
bership and grew in power and financial strength. By 1935 the union 
helped to organize the CIO, and was in control of most of the coal 
7 industry’s production, 85 percent of the total production, and to quote 
Professor Fisher contracts by government insistence. This conferred 
| on the union a control of the industry that, even at that time, it had 


. 


been unable to accomplish without governmental help. 
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In order to review this second era, 1942-47 quickly, and yet give the 
pertinent information, I will quote from a report written during the 
past year by my colleague, Mr. Walter R. Thurmond, who this year is 
completing 50 years in the coal industry and who has appeared before 
this committee and other committees of Congress for many years. I 
quote from his report on wage negotiations: 


The first wage negotiations in which the Southern participated were held 
in New York City, beginning in March 1943. The Northern Appalachian group 
and others, engaged in negotiations with the Mine Workers at the same time, 
but the two conferences were separate. The demands of the United Mine 
Workers were unacceptable, and a contract was not effectuated by any group. 
The President, under his wartime powers, seized the mines and placed them 
under the direction of the Secretary of the Interior, and on June 18, 1943, the 
War Labor Board, in lieu of a direct wage increase, which under the Little 
Steel formula the miners were not entitled to, granted them certain fringe 
benefits, including (1) elimination of lamp and smithing charges, and the 
furnishing of tools free of charge; (2) an increase of $30 per year in vacation 
pay; certain reclassifications and pay adjustments. 

On December 17, 1943, there was concluded the Ickes-Lewis agreement which 
allowed pay for travel time and pay for lunch period. This was the first 
portal-to-portal agreement. So, during the year 1943, the miners were allowed 
$2.50 per day increase in wages and fringes by Government directive, and the 
mines were not returned to the operators until they agreed to assume these 
provisions of the contract. The Northern group accepted them at once put thi 
Southern held out until June 21, 1944, when, further effort appearing useless. 
it signed the contract. Thus, the 1943 agreement was made by the Government. 
It was beyond the industry's control, and it was here that, vacations excepted, 
fringe benefits were first initiated. 

In December 1944 there was held a nationwide meeting of the representatives 
of the coal industry and a comprehensive plan worked out whereby all groups 
would sit together, yet maintain their identity, in the next conference due to 
be held in March 1945. One of the accomplishments of this conference was 
that an attempt to institute a so-called welfare fund was successfully resisted. 
The Southern was without doubt responsible that such fund was not then set 
up. Mr. O’Neill said that his group was willing to institute such a program 
under certain conditions, but the Southern was sufficiently influential to block 
such a move, since all groups were working under the unit rule. During the 
latter part of these negotiations the Government again took possession of the 
mines, but returned them when the contract was executed. 

In 1946, the miners and operators were unable to agree on a contract before 
the old one expired, and the Government again seized the mines, and there was 
executed what is known as the Krug-Lewis agreement, effective May 22, 1946. 
This agreement involved an increase in vacation pay, increase in daily pay, and 
the institution of the welfare fund, all costing the operators approximately $2 
per day per man. Government was wholly responsible for this contract and only 
returned mines upon the industry’s acceptance of it. 

Again in 1947, and while the conferences were continuing by’ the Northern 
and Southern groups acting independently of each other, Mr. Benjamine Fairless, 
of the Steel Corp., and Mr. George Humphrey, the present Secretary of the 
Treasury, then of the M. A. Hanna Co., met with Mr. Lewis privately in the 
Carlton Hotel, Washington, PD. C., and agreed upon the terms of a new contract 
costing the operators about $2.50 per day per man. The Southern, after due 
deliberation, felt that it was compelled, although under duress and pressure, 
to sign the agreement, and offered to do so. Mr. Lewis informed the Southern 
that he would not deal with it, would not accept its signature, and would enter 
into contracts with the districts and with the signatures of the president and 
secretary of each District. The Southern, after due deliberation of the di- 
rectors, and upon advice of counsel, felt that it could do nothing but authorize 
the district associations to agree to such a contract if they so elected. 


It is to be remembered that this contract was exeeuted after passage 
of Taft-Hartley Act, but during the 60 days before the union’s obliga- 
tion to bargain collectively was to become effective. 

It is interesting to note that, even with the power of seizure, the 
Government was not effective in avoiding strikes during wartime. As 
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indicated above, every effort was made to placate and to grant conces- 
sions and meet the demands of the union, but without success. 

= Government used the power of seizure five times during this 
period : 

First seizure, May 1, 1943, to October 10, 1943, 6 month: 

Second seizure, November 1, 1943, to June 21, 1944. 8 months; 

Third seizure, September and October 1944, 2 months; 

Fourth seizure, April 10, 1945, to June 23, 1945, 3 months: 

Fifth seizure, May 21, 1946, to June 30, 1947, 13 months. 

A careful analysis of these dates indicates that, in order to cope 
with the power of the union during a war, the Government had to 
operate the mines much more than one-half of the time from May 
1943 to June 1947. 

Mr. Gwinn. What did they do when they seized the plants: how 
did they really take possession of them ? 

Mr. Moopy. Generally speaking, the procedure was Presidential 
order, and ordinarily colonels were used. They arrived at each mine 
and established themselves as an officer of the company and in com- 
mafid of the company, passed on all of the policy matters, and as far 
as I know also against matters of the company. The signal, however, 
was generally the raising of a new American flag, even though an old 
one had been there. Generally speaking, they took over the operation 
but left the management of the mines in the hands of those who were 
acquainted with it. 

Mr. Gwinn. Thank you. 

Mr. Moopy. Even so, the power of seizure was ineffective to prevent 
strikes, as there were industrywide strikes as follows: 

1. April 24, 1943, to May 3, 1943. 

2. June 1, 1943, to June 7, 1943. 

3. June 21, 1948, to June 23, 1948. July 30, 1943. 

You will notice where there are two terminal dates, part of the 
industry went back on the first date, and the rest of the satiny went 
lmck on the final date. 

4. October 30, 1943 to November 2, 1943. 

5. October 1, 1945 to October 22, 1945. 

6. March 31, 1946 to May 13, 1946. May 22, 1946. 

7. November 20, 1946 to December 6, 1946. 

It will be noted that all of these seizures and all of these strikes 
took place before the national emergency provision of the Taft- 
Hartley Act was enacted. 

This period proved once and for all that legislation that took full 
cognizance of this power of unions, was a necessity for the safety 
and well-being of the Nation. It eliminated any doubt that great 
power such as that now held by the unions, feeds on itself, expands 
and is explosive, and that society, as a whole, must, as a matter of 
common sense, put reasonable restraints upon it. 

On June 23, 1947 the Labor-Management Relations Act was Poe i 
over the President’s veto, most of its provisions to become effective 
60 days later. Thus began the third era. 

During the period of 1947 to the present the Taft-Hartley Act has 
been employed on several occasions in connection with strikes, 
threatened strikes, and negotiations in the coal industry. 

The operators during 1947 and 1948 tried desperately to get some 
control of the welfare fund and to have the benefits keyed to the iv - 
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come, and also to have pensions set up on a sound actuarial basis so 
that the recipients would have some assurance that they were in 
reality pensions and not, as they are even now, monthly stipends rest- 
ing on someone’s discretion. In explanation, the pensions under the 
United Mine Workers Welfare and Retirement Fund are on a pay- 
as-you-go basis, no funding, and there is no vesting of interest in any 
benefit on the part of the beneficiaries. The result is that they can 
be suspended individually or collectively by action of the trustees of 
the fund, of which Mr. Lewis is chairman. The result of this effort 
was that a strike was called in March 1948 in order to coerce the 
operators into allowing Mr. Lewis to have his way with the fund. 
The operators sued, the President appointed a factfinding committee 
under the emergency clause of Taft-Hartley. This committee finally 
requested a court order, and got the court order, to force Mr. Lewis 
to appear. Another mandatory order was issued restraining the 
union from continuing the strike on April 3, 1948. 

The Southern Coal Producers’ Association filed unfair labor prac- 
tice charges on April 8 against the union, for refusal to bargain con- 
cerning the operation of the welfare fund. This was the time that 
Speaker of the House Martin entered the picture and Senator Bridges 
was named a trustee of the fund. This was on Saturday, April 10, 
1948. On Monday, April 12, Senator Bridges joined with Mr. Lewis 
in a2 to 1 vote and agreed on the pension plan. 

As a result of the union’s continuation of the strike after the court 
order, the union and Mr. Lewis were fined $1,400,000 and $20,000 
respectively. 

n May 1948, negotiations began and the union refused to allow me, 
as a representative of Southern Coal Producers’ Association to sit 
in the negotiating sessions. We filed unfair labor practice charges 
for refusal to bargain and by action of NLRB counsel, Judge Golds- 
borough issued a mandatory decree, ordering the union to bargain with 
us. This was later confirmed and Southern Coal Producers’ Asso- 
ciation was able to establish its right to bargain for the operating com- 
panies it represented. 

Again on June 17, 1948, at the insistence of Mr. Ching, Director of 
the Mediation and Conciliation Service, the President appointed an- 
other factfinding board under the emergency provisions of Taft- 
Hartley. With the efforts of the factfinding board and with the 
action of Judge Goldsborough in dismissing the suit to restrain Mr. 
Lewis in the use of the welfare funds, a contract was signed without 
strike on June 25, 1948. 

In 1949 we had 10 months of negotiations from April 1949 to 
March 5, 1950. In the early part of the negotiations Southern was 
severely attacked by the union, and an effort was made to destroy it 
asa bargaining agent. There is no question but that this would have 
happened, if it had not been for the existence of Taft-Hartley and the 
refusal to bargain clause. There were strikes, and 3-day workweeks, 
and in September the welfare fund suspended payments to all bene- 
ficiaries just as had been predicted by the operators. The benefits 
were not related to income. : 

Southern Coal Producers’ Association met with representatives of 
the union on numerous occasions between April and the end of Oc- 
tober 1949, but although we tried in every way to arrive at an agree- 
ment we were unable to do so, The Southern and Northern confer- 
— although meeting separately, were having the same result—a 
stalemate. 
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On November 9, 1949, the miners were ordered to work until No- 
vember 30, 1949, by Mr. Lewis. The strike that had been off and on 
since July was on again. On December 13, 1949, the Southern Coal 
Producers’ Association appealed to the President of the United States, 
by letter, to use the emergency powers of Taft-Hartley. Supplies of 
coal were exhausted and there was hardship because of lack of coal. 
Schools and factories closed and electric utilities limited the use of 
power. The President never acknowledged the letter. 

On December 28, 1949, Southern Coal filed unfair labor practice 
charges against the union because of the Jatter’s insistence upon 
illegal conditions precedent to making any contract. All other sec- 
tions of the industry followed suit in a few days, and by January 5, 
1950, all sections of the industry had filed. There were demands by 
some distinguished Members of Congress that the President use the 
emergency powers under the Taft-Hartley Act. 

On January 18, 1950, counsel for NLRB, Mr. Denham, filed a con- 
plaint before Judge Richmond Keech asking him to restrain the union 
from further insistence on illegal clauses, refusal to bargain, and con- 
tinuation of the strike. On January 31, the President asked for 
acceptance of a factfinding board with power to recommend a settle- 
ment. This was a further effort to evade the Taft-Hartley Act. 

On February 6, Southern Coal agreed to a factfinding board because 
so far there was no action by Judge Keech concerning Mr. Denham’s 
request for a temporary injunction, and the President obviously was 
going to block, if he could, the action under Taft-Hartley. 

Southern Coal Producers’ Association insisted on separate negotia- 
tions. On February 11, Judge Keech issued a restraining order 
against the union on the unfair labor practices charge and another 
one restraining the union from continuing the strike, this latter on 
application by the Department of Justice. 

On February 27, 1950, the Department of Justice asked Judge 
Keech to hold Mr. Lewis and the Mine Workers Union in contempt, 
because the strike had continued and was continuing after his order. 
On March 2, 1950, Judge Keech rules no contempt and commented 
that the Government did not present enough evidence to sustain a 
contempt finding. We know that some 53 affidavits which were sup- 
plied to the Department of Justice were not entered as evidence. We 
never could find out why. A contract was signed on March 5, 1950, 
after a great deal of pressure was exerted by the President’s com- 
mittee to get an agreement. A contract was signed without incident 
in 1951. 

In 1952 we objected violently, but took the terms of a contract 
negotiated by the Bituminous Coal Operators’ Association, under 
threat of a shutdown in the whole Southern area, if we did not. The 
increases granted by this agreement were later denied, in part, by the 
Wage Stabilization Board, but finally approved by the intervention 
of the President. 

Mr. Gwinn. Do you mean by that, Mr. Moody, that the Southern 
operators just sat by like so many dummies waiting for some other 
association in the coal industry to set a pattern of wages, and then 
you were forced to accept it without any negotiations, and without 
collective bargaining at all ? 

Mr. Moopy. No; we had some 17 meetings with Mr. Lewis, Congress- 
man. During that entire time we presented some 23 things that we 
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thought were negotiable and should be considered in any new con- 
tract. As far as we knew at that time we were being met in good 
faith in collective bargaining. However, with the offer that was 
presented for the contract which was far beyond any possibility of 
our offering it, he accepted that contract and then took it before the 
industry as a whole. Fr 

Mr. Gwinn. That is an example of the effectiveness of industry- 
wide bargaining. You set a pattern in one group. 

Mr. Moopy. You can say on the other side, why didn’t the Southern 
people just take a strike for 2 or 3 months? That probably is the 
answer somewhere. At that time they did not feel that we wanted 
to take that kind of a strike. We knew and we were told that this 
increase of $1.90, and 10 cents would be approved. I personally did 
not believe it, but was unsuccessful in my position. 

Mr. Gwinn. All right. 

Mr. Moopy. The destruction of the Wage Stabilization Board flowed 
directly from this action by President Truman. 

Our experience under the Taft-Hartley Act has been that: 

1. We were able to insist on.our right to bargain which we could 
not do in 1946-47. It took a struggle, but the provisions were there 
to be used and were helpful to us. 

2. We were able to improve our relationship with the union on 
everyday administration of the contract, although there is still much 
to be desired. We had 411 wildcat strikes in 1952 totaling a loss of 
754,706 man-days in our membership, although the contract provides 
for settlement of all disputes. 

3. We were able to meet with the union in conferences and present 
our views on negotiation and other matters. 

4. Although we were able to establish a basis of bargaining, we 
were unable to get consideration of our claims if some other group 
in the industry was willing to accept the union demands, or made an 
offer acceptable to the union. In such an instance we were faced 
with the monopoly power of complete shutdown. We could take the 
contract or go down, so the ultimate effort to negotiate a contract 
reasonably adapted to economic reality, was unsuccessful. 

At times, the United Mine Workers of America representatives have 
listened courteously and other times discourteously, but they have 
never been willing to write a new contract or bring the contract up to 
date. They have never been willing to discuss and agree upon wage 
rates that are in relation to the wages in other industries, and they 
have never tried to relate the wages, plus vacations and fringe bene- 
fits, to the wages paid in other industries. The national average cost 
of fringe benefits is about $556 per man per year in manufacturing 
industries, as compared to $1,550 per man per year in the bituminous 
coal industry. 

There is $514 to $4 billion invested in the coal industry. Last year 
the earnings, before taxes, in this industry did not exceed 10 cents a 
ton. I doubt if it exceeded 3 cents a ton. The reason for that state- 
ment is that although I did not put in the background of the 3 cents, 
we have figures that indicate that 3 cents was about all that was 
earned in large areas of the industry. 

Mr. Gwinn. I do not think it means much to us to try to figure 
this out on 10 cents a ton basis. What is your return on your capital 


invested ? 
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Mr. Moopy. Well, I would have to take my pencil and do some figur- 
ing on that. It is infinitesimal, let us put it that way. If you have 
$4 billion and you had 400 million tons at 10 cents, you have got 
about $40 million on $4 billion. , 

Mr. Gwinn. That is about 1 percent return; is that right? 

Mr. Moopy. That is right. At the present time and since the first 
of the year we have large areas of the industry that are actually oper- 
ating the entire area at a loss. 

Mr. Gwinn. Your production is 400 million tons a year? 

Mr. Moopy. Using 400 million, last year it was 465, but I did not 
want to get the odd figure in there, and 465 million was the actual 
tonnage and if you used the 10 cents, or in the South it was about 
3 cents. 

Mr. Gwinn. Thank you. 

Mr. Moopy. On the other hand, preliminary reports to the Security 
Exchange further show that last year was one of the most profitable 
years for our competitors—petroleum products and natural gas—and 
was the second most profitable year for the railroads who haul our 
coal at constantly increasing rates; that even considering losses from 
the steel strike that it was a highly profitable year in the steel indus- 
try; and that the automobile industry earned in excess of $214 billion, 
before taxes, with an investment not much greater than that in the 
coal industry; and these industries; which also employ coal miners, 
had an average wage of approximately $4 a day less than they had in 
their own coal mines. 

The operating force on the railroads earn approximately $7.75 a 
day less than the coal miners; the automobile industry paid approxi- 
mately $5.50 a day less than the coal industry; the petroleum and 
natural gas industries, on an hourly basis, paid approximately 25 per- 
cent less; and, while the cost of production and preparation of coal 
require 62 percent to be expended for labor, the petroleum and natu- 
ral-gas industries spend approximately 12 to 14 percent for labor. 
These facts should be wnt 5 mie in collective bargaining just as all 
other facts. An economist studying this situation would quickly come 
to the conclusion that it is the studied purpose of the miners to de- 
stroy the coal industry and deprive the men of their jobs. We feel sure 
that this is not the case, anid we believe largely that they fail to com- 
prehend or understand the economics of the coal industry. There are 
some other reasons I could give. 

We have arrived at the situation described in connection with at- 


tempts to have collective bargaining because of monopolistic powers 


of the union. The facts we have given prove that in no other way 
would the coal operators have ever agreed to a scale of wages so out of 


; line with other major industries, if it had not been for these monopo- 
__ listie powers. We do not believe there is anything in the Taft-Hartley 


Act, as now written, that will cure this situation. Not only the coal 


_ industry and its employees, but the entire country is raj nmi thereby. 


We believe there is no reason why the antitrust law should not 
apply equally to the results of acts of labor unions as to business or- 
ganizations. The purpose of the antitrust law was to protect the gen- 
eral public against minority groups, no matter how large or how small 


or how powerful. Congress, in passing these laws, prigeely was 
looking out for the interest of the country as a whole. Reason and 


_ justice, under a constitutional system of Government, requires that no 
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monopolistic power should be granted to, or exercised by, any group 
of American citizens. Organization, equity, and justice requires that 
Congress recognize this and, the Congress in its loyalty to the Ameri- 

ble equally to labor 


can people, should make the antitrust law applica 
anc to business. 

The establishment of the welfare fund by Mr. Krug, the then Secre- 
tary of the Interior, was only one example of the way in which major 
costs, known as fringes, were placed on the industry by Government 
authority during the seizure era. This one has developed and grown 
to major proportions. The system of private welfare funds is now 
very general. The joint congressional committee created by the Labor- 
Management Relations Act reported in 1949 the existence of some 
i300 of such plans. They represent great sums of money taken from 
our economy for the establishment of pensions and other benefits for 
these groups. 

When the size, amount of money, and the number of people who 
are beneficiaries is considered, the treatment of this subject in the Taft- 
Hartley Act is wholly inadequate. In the bituminous coal industry 
the welfare payments for benefits to the employees who are eligible 
for benefits, far exceeds the total dividend payments to the owners of 
the properties and at the present time, far exceeds the profits of the 
companies, which pay into the fund. 

We do not believe that the terms of such funds should be negotiated 
in the heat of collective-bargaining crises, nor should they be the 
result of exercise of the monopoly power of industrywide or area- 
group strikes. 

They should be established on a long-time basis, properly safe- 
guarded and the beneficiaries assured of benefits not subject to the dis- 
cretion of one man. The employers should be assured of a continuity 
of a jevel of cost so that investments in the industry can be made 
with assurance that welfare costs would not rise and so effect com- 
petitive relationships as to make proper investment unprofitable. 

We respectfully suggest that the whole matter of private welfare 
funds be given consideration by the Congress. 

The Taft amendments, S. 658, recognize that present law—section 
302, Labor-Management Relations Act, 1947—Iis in many respects 
inadequate. His amendments, however, fail to deal with many basic 
issues involved in initiation and administration of negotiated wel- 
fare and pension funds. I use the word “negotiated” there because I 
think that there is a difference in the negotiated and those set up by 
companies without consideration of employee participation. 

We recommend that no legislation be adopted on this subject at 
present, but that Congress authorize an appropriate committee or 
joint committee to make a broad survey of existing welfare and pen- 
sion plans and to recommend such legislation as may be necessary to 
assure adequate regulation and control of such existing and future 
funds in the interest of employees, employers, labor organizations, 
and the general public. 

Such congressional investigation and report should embrace, but not 
be limited to, consideration of the following problems: 

1. To what extent are establishment and operation of such funds 
proper subjects for collective bargaining? 
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2. Where such funds result from collective bargaining, what should 
be the obligation of the respective parties with respect to administra- 
tion of the funds? at i 

3. What limitations should there be upon the classes of beneficiaries ? 

4. What legal requirements should there be as conditions preceden 
to qualification of such funds for operation? alla 

5. What legal limitations should there be to insure against misuse 
of such funds? 

6. What legal requirements should there be as to qualification of such 
funds, and benefits paid from such funds, for exemption from Federal 
taxation ¢ 

7. What legal requirements are necessary to produce integration 
of such funds with public social security and retirement benefits, 
and with State unemployment compensation plans and other statutory 
provisions for welfare, medical, and hospital benefits? ; 

We believe that such an effort would be helpful in solving what 
is now a problem of great importance to this industry and also to 
many others. The failure of these funds to operate properly and 
thereby default on the payment of benefits to literally hundreds of 
thousands of families could have great effect on our economy, both 
industrially and politically. 

In conclusion, we believe that this report shows that the Labor 
Management Relations Act, 1947, has caused an improvement of great 
import in the labor-management relations of the coal industry. It 
stopped a trend, that of seizure by the Government, that could only 
have ended in confiscation of the industry and nationalization. 


The record shows the necessity for the separation of the Counsel’s 
office from that of the NLRB, as in the several instances that we used 
this part of the act, the slow, cumbersome procedures of the National 
Labor Relations Board would have been useless. It also emphasizes 
that the use of restraining orders applied to either the employers or 

s 


miners are the only effective means by which the Government, and 
thereby the Nation, can protect itself against the chaos of industry- 
wide strikes. No one likes the use of summary or mandatory orders, 
pela, result of not using them is so much worse, that it leaves no 
choice. 

Our experience also shows that a specifically outlined course of pro- 
cedure is the heart of the successful handling of any labor crisis and 
any legislation should be clear and eliminate discretionary action as 
far as possible. The reluctance of the President to use the emergency 
powers of the act in 1949-50 caused grave danger and suffering 
throughout the Nation. 

We believe that the Taft-Hartley Act has been the victim of reluct- 
ant administration, and, therefore, no one knows how effective it would 
be if administered by persons who wanted it to work. 

There may be changes in the act that are needed. If so, they can 
be made. e do not believe that major changes are in order until the 
act has been administered for a time in a riendly manner, but, if 
changes are to be made they should be in the direction of strengthen- 
ing, not weakening the act. 

e believe that both industry and labor organizations should be 
held as equals before the antitrust law. 

The efforts of certain Members of Congress to restore to the States 
their traditional power in the field of labor relations, is of great im- 
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portance. The amendment of Congressman Lucas and Senator 
Goldwater, H. R. 3055 and S. 1161, seem admirably well-suited for 
this purpose, although it should be broadened somewhat. I have an 
additional statement pertaining to this, which was prepared by our 
counsel, that I will sobmeit for the record in the belief that it may be 


helpful to the committee in its consideration of this phase of the 
problem. 

We respectfully submit this testimony in the hope that it will prove 
helpful in your deliberations. 

(The statement of counsel is as follows :) 


SUGGESTIONS FOR AMENDMENTS TO THE TAFT-HaArtLey Act To ArrirM STATE Powrg 
To RELATIONS 


Appropriate amendments to the Taft-Hartley Act should be enacted, to affirm 
the States power to make and enforce regulations governing labor relations 
which do not conflict with the provisions of the Taft-Hartley Act. Specifically, 
it is recommended that: 

(1) Section 7 of the National Labor Relations Act be amended to include a 
provision to the effect that the exercise of the employee rights therein guaranteed 
shall be subject to State laws, and 

(2) That a provision be inserted in the Taft-Hartley Act providing that the 
specification of unfair labor practices in section 8 of the National Labor Relations 
Act and the specification of unlawful acts in section 303 of the Taft-Hartley Act 
shall not preclude the States from imposing different and additional restrictions 
upon employer and union activities provided that such restrictions do not directly 
conflict with those provisions of the Federal law. 


BACKGROUND 


The problem of conflicting Federal and State jurisdiction in the field of labor 
relations is comparatively new. Prior to enactment of the Norris-LaGuardia 
Act in 1932 and the enactment of the original Wagner Act in 1935, the Federal 
Government was not concerned with the general regulation of employer and 
union conduct affecting interstate commerce. Nor was there any substantial 
body of State legislation applying to labor matters. 

Strike activities and other union conduct were governed by the general police 
measures applicable to all citizens and by common-law principles formulated 
and applied by the State judiciaries. 

Following passage of the Wagner Act the potential area of State-Federal con- 
flict was, of course, materially enlarged. E'ven then, however, it remained 
limited by the fact that the Wagner Act did not attempt to remedy union 
misconduct, a principal subject of State regulation. 

When the Congress enacted the Taft-Hartley Act in 1947 the Federal Govern- 
ment assumed control over many customary spheres of union conduct. And 
since that time serious problems have arisen concerning the extent to which 
the Federal labor legislation precludes State regulation. 


NATURE OF THE PROBLEM 


Article VI of the Federal Construction inter alia provides that Federal legisla- 
tion shall be the supreme law of the land. It is established as a general proposi- 
tion that when Congress legislates in regard to a particular subject article VI 
precludes State action dealing with the same subject, whether the State law is 
coincident with, complementary to, or in opposition to the Federal legislation. 

Application of this rule to particular situations presents complicated problems, 
and detailed analysis of the doctrine is beyond the scope of this presentation. 
We merely wish to note at this time that the problem of determining whether 
State action is invalidated by article VI is not a simple matter of deciding 
whether the State law sanctions action prohibited by Federal legislation, or 
proscribes action permitted by the Federal enactments, It involves considera- 
tion of many other factors. 

Accordingly, judicial delineation of the extent to which the States may regulate 
employer and union conduct, upon a case-to-case basis, has been a slow and 
cumbersome process, There are many areas which have not been examined 
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py the United States Supreme Court, and in which the relationship between 
the Federal law and State action has not been defined. 

There is a great deal of uncertainty, and some confusion, regarding the scope 
of the power which remains in the hands of the States. However, examination 
of the decisions evidences a substantial curtailment of State jurisdiction at- 
tributed to Taft-Hartley Act preemption of the field. 

In one group of cases, the United States Supreme Court has dealt with State 
power to regulate strikes and strike activities (Allen Bradley Local v. Wisconsin 
Employment Relations Board, 315 U. S. 740 (1942); Bus Employees v. Wis- 
consin Employment Relations Board, 340 U. 8. 383 (1951) ; United Automobile 
Workers v. O’Brien, 339 U. S. 454 (1950) ). 

The Allen Bradley case, supra, held that the Wagner Act did not preclude the 
State from prohibiting mass picketing and other intimadatory conduct by strikers, 
And in UAW v. WERB, supra, the Court found that intermittent work stoppages 
conducted under the guise of union meetings did not constitute concerted strike 
activity privileged under the amended National Labor Relations Act. Accord- 
ingly, the Court held that a State law prohibiting employees from interfering 
with production except by leaving the premises of their employer in an orderly 
manner for the purpose of striking was validly applied to the facts of the case. 

It is noteworthy that four of the Justices dissented on the ground that the 
union was engaged in concerted activity guaranteed by section 7 of the Federal 
law, and under the policy of that statute State regulation of the exercise of that 
right was precluded. 

UAW v. O’Brien, supra, involved a Michigan statute imposing certain pre- 
requisites, including mediation and an employee strike vote, to any strike over 
contract termination or modification. The Court ruled that the State law was 
invalid because the amended National Labor Relations Act established different 
prerequisites for such a strike. Regulation of peaceful strikes for higher wages, 
the Court ruled, has been occupied by Congress and closed to the States. 

In the Bus Employees case, supra, the Court, for essentially the same reason, 
invalidated a Wisconsin law outlawing strikes and substituting compulsory 
arbitration in public utility strikes. Mr. Justice Frankfurter, Mr. Justice 
Burton, and Mr. Justice Minton, dissented, on the ground that there is “no indi- 
cation in the statute that the States are not (equally) free to protect the public 
interest in State emergencies” (340 U.S. at p. 409). 

Section 7 of the amended National Labor Relations Act guarantees employees, 
in very general terms, the right to engage in concerted activities. The above- 
discussed cases indicate the difficulty entailed in determining to what extent 
— granting of that right has precluded the States from regulating strike 
activities, 

Hill v. Florida (325 U. 8. 588 (1945)), also is noteworthy, as an example 
of the manner in which the Federal law may preclude State regulation of as- 
pects not specifically handled by Congress. 

It involved a State law imposing residence, licensing and other requirements 
on union business agents doing business within the State. The law was in- 
validated, on the ground that it imposed conditions upon employees’ free choice 
of collective bargaining representatives contrary to the policy of the original 
Wagner Act. 

Mr. Justice Frankfurter, dissenting for himself and Mr. Justice Roberts, urged 
that, 

“Concretely, Congress by protecting employees in their right to choose repre- 
sentatives for collective bargaining free from the coercion or influence of employ- 
ers did not impliedly wipe out the right of States under their police power to 
require qualifications appropriate for union officials having fiduciary duties” (325 
U. S. at p. 547). 

In all of the above-discussed cases the Court was concerned with the extent 
to which the States may regulate union activities without limiting or condition- 
ing the exercise of rights guaranteed by the Federal law contrary to the policies 
of the Congress. There is another noteworthy line of cases involving the basic 
question of State jurisdiction over matters entrusted to the authority of the 
National Labor Relations Board. 

In Bethlehem Steel Company v. State Labor Relations Board (330 U. S. 767, 
(1947) ), for example, the Court held that the provisions of the Wagner Act 
establishing a procedure for resolving questions of representation affecting 
interstate commerce precluded New York from exercising jurisdiction over such 
questions. And to the same effect see LaCrosse Telephone Corp. v. Wisconsin 
Employment Relations Board (336 U. 8S. 18 (1949) ). 
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Because the Federal law confers upon the National Labor Relations Board 
the power to handle any representation questions falling within the extensive 
orbit of the commerce power these decisions have, as a practical matter, denied 
the States jurisdiction over essentially local problems. 

Even more serious, however, is a line of decisions denying the States power 
to control conduct which is proscribed as an unfair labor practice by the Federal! 
statute (Plankinton Packing Company v. Wisconsin Employment Relations 
Board, 338 U. 8. 953 (1950); Costaro vy. Simons, 302 N. Y. 318: Norris Grain 
Company v. Nordaas, 46 NW 2d 94, clarified 46 NW 2d 105 (Minn. Supreme 
Court) ; McNish v. American Brass Company, 139 Conn. 44). 

In the Plankinton case, supra, in a per curiam decision, the Court reversed an 
order under a State unfair labor practice. While the Court wrote no opinion, 
the decision has been construed to mean that the States may not handle as 
unfair labor practices activities which also constitute unfair labor practices 
under the Federal law. 

Costaro v. Simons, supra, was a suit by individuals who had been denied 
admission to a closed union and then discharged at the insistence of the union. 
Despite the fact the union had breached a common law agency duty, the New 
York court dismissed the suit on the ground the conduct violated the Federal 
labor act, plaintiffs were under the necessity of resorting to the NLRB, and the 
court lacked jurisdiction. 

In the McNish case, supra, the court dismissed a common-law conspiracy 
action for the same reason. Because the complaint set forth actions constituting 
unfair labor practices under the. Federal law, the court held that plaintiff's 
remedy was within the exclusive jurisdiction of the NLRB. 

The Costaro and McNish cases significantly indicate the extent to which the 
Taft-Hartley Act may eradicate traditional remedies available in the States, 
to prevent or redress conduct which (a) violates common-law duties or other 
duties imposed by local law, and (b) also is proscribed by the Federal law. 

To summarize, the decisions indicate that by reason of the existence of the 
Taft-Hartley Act there is, to say the least, substantial doubt regarding the juris- 
diction of the States in the following areas: 

(1) The determination of representation questions which affect interstate 
commerce, 

(2) The prevention of activities which constitute unfair labor practices under 
the Federal law, or which violate section 303 of the Taft-Hartley Act, unless 
such activities are intertwined with violence or other clearly intimidatory 
conduct. 

(3) The regulation of the calling of strikes, such as the requirement of notice, 
in order to provide orderly procedures. 

(4) The establishment of standards to be met by unions engaging in business 
within the States. 

(5) The establishment of regulations which do not directly conflict with 
specific provisions of the Federal law, but are in addition to and complementary 
to them, i. e., restrictions on minority and organizational strikes, limitations 
on boycotts, regulation of local public utility and other local emergency disputes; 
regulation of welfare funds. 

(6) The enforcement of collective-bargaining agreements. 


STATE POWER SHOULD BE CLARIFIED AND, WHERE NECESSARY, EXTENDED 


Congress may permit the States to exercise legislative power over employer 
and union practices, either alone or concurrently with Federal regulation, even 
where such practices affect interstate commerce. 

And there are sound reasons why Congress should affirm the States’ power to 
establish, and enforce, regulations which complement and supplement the Taft- 
Hartley Act. We have noted that at present there are substantial areas in which 
serious uncertainty exists concerning the scope of the State power. 

Comprehensive delineation of the scope of State jurisdiction by means of 
judicial decision is a slow, unwieldly process, and the present uncertainty 
operates as a deterrent to State handling of labor relations problems at the local 
level. 

The desirability, and practicality, of local regulation is a compelling factor. 
The trend toward exclusive Federal regulation imposes a substantial burden 
upon the National Labor-Relations Board which it is not, and should not be, 
equipped to handle. 

By its terms, the amended National Labor Relations Act confers broad rights 
upon unions, in sweeping terms. It prohibits, in more specific terms, certain 
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conduct by employers and unions. And it provides an administrative remedy, 
subject to judicial review, which necessarily is time consuming. 

The variety of union and employer activities which may, or may not, fall withir 
the purview of the Federal law is limited only by the ingenuity of the parties 
involved. Many of them—such as strikes called without notice and local publi 
utility strikes—are generally conceded to be inimical to the public interest, and 
are not the subject of express Federal regulation. 

There is an essential need to permit State regulation in these areas in order to 
provide effective and expeditious controls. As we have noted, one result of the 
Federal law has been, in effect, to deprive the States of the power to prevent and 
redress conduct which violates traditionally established duties, even though such 
conduct is proscribed by Federal policy (see the Costaro and McNish cases, 
supra). Redress, in the form of damages, is denied because for the same conduct 
a different remedy is available under the amended National Labor Relations Act. 

The jurisdiction of the State courts to enforce collective bargaining contracts 
has been made questionable, despite the fact that enforcement of contracts 
by State judiciaries is part of the history of the country. 

Furthermore, many of the matters encompassed by the Federal law, although 
they affect interstate commerce in the constitutional sense, are essentially local 
problems. Disputes in local public utilities and other locally vital industries, for 
example, require prompt action to protect the public welfare of the locality. 

The amendments we recommend are not intended to permit the States to allow 
conduct prohibited by the Federal law, or to prohibit the exercise of rights guar- 
anteed by the Federal law. They are not designed to nullify the congressional 
enactments. 

They are intended to accomplish several fundamental objectives: 

(1) To allow the States to supplement the Federal law by making it clear that, 
when exercising rights conferred by the Federal statute, unions, employees, and 
employers are not immune from State regulations conditioning the exercise of 
such rights which do not conflict with expressed Federal policy. 

(2) To allow the States to maintain remedies for conduct which violates estab- 
lished common-law principles or State statutes, even where such conduct coinci- 
dentally constitutes an unfair labor practice under the Federal law. 

(3) To allow the States to handle local emergency situations which are not 
regulated by the Federal law. 

(4) To allow the States to enact and enforce their own laws, not conflicting 
with specific provisions of the Taft-Hartley Act, relating to such matters as 
secondary boycotts, the enforcement of collective-bargaining contracts, fraud, 
the administration of welfare funds, sitdown strikes, slowdowns, and “quicky” 
strikes called without notice or the endorsement of the employees involved. 


Mr. Gwinn. Mr. Smith, do you have any questions? 

Mr. Smiru. I have no questions. 

Mr. Gwinn. Mr. Lucas, do you have any questions? 

Mr. Lucas. Did you say you have an additional statement with 
regard to H. R. 3055? 

Mr. Moony. Yes, sir. 

Mr. Lucas. Do you suggest how it should be broadened? 

Mr. Moopy. We dao, sir. 

Mr. Lucas. Do you suggest language? I have it here in my hand, 
but I have not had an opportunity to read it. 

_Mr. Moopy. Yes; I think that you will find that that is very spe- 
cific, near the end of that statement. 

Mr. Lucas. Please tell me how you would broaden the bill? 

Mr. Moopy. Essentially you have in that bill to regulate and qualify 
the right of employees to strike or picket. It would be our thought 
that it would amend section 7 of Taft-Hartley so as to provide that 
nothing in section 7 or in the act shall preclude a State from en- 
acting any regulation in the field of labor relations not inconsistent 
with specific provisions of the Labor-Management Relations Act of 
1947, as amended. 
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Tn other words, that takes in other territories rather than just strike 
and picket, and probably there would be things such as the secondary 
boycott, strike ballots, and jurisdictional disputes or arbitration 
clauses that States could establish and thereby protect themselves 
within their own borders. 

Mr. Lucas. The weakness of such a situation on a very casual ob- 
servation would be that it would retain in the National Labor Re- 
lations Board the power to interpret the word “inconsistent.” 

Mr. Lucas. And that word is presently in the Taft-Hartley Act 
and it has received some very curious interpretations. 

Mr. Moopy. It certainly has, and so far as the courts are concerned. 

Mr. Lucas. So, Mr. Moody, I would think, just offhand, that we 
would not be curing our problem if we did not be definite in the field 
in which the States could legislate. 

Mr. Moopy. That is the reason why, when that suggestion was 
made, we were then asked to provide a statement by counsel as to 
what his thinking was and to back up our suggestion as to how that 
could be untangled from a legal standpoint. That is the reason for 
the submission of this statement, sir. 

Mr. Lucas. The only suggestion I have received regarding H. R. 
3055 which I think has merit, aside from your own, is that we should 
not limit it to employees of employers where we have allowed the 
States to legislate in the field of striking and picketing by employees. 

Mr. Moony. I haven’t thought of that, but it sounds like something 
that is very fundamental. 

Mr. Lucas. Which would prevent, of course, those who are not 
employees from picketing or would allow the States to regulate it and 
allow those who are not actually striking or allow the States to regu- 
late activities of those who are not employees who are participating 
in a strike. 

Mr. Moopy. Yes, sir. 

Mr. Lucas. I do not know how the committee will act upon it. 

Mr. Moopy. I would like to suggest just as a matter of timesaving, 
if you do have the time to read this over, we would be very glad to 
confer with you on it if you feel that it has any merit. 

It is not an easy problem. It is a road strewn with many obstacles, 
legally and jurisdictionally. There is no question about that. 

r. Lucas. I think that that is all of the questions I have right now. 
Chairman McConnetz. Mr. Gwinn, do you have any questions? 
Mr. Gwixn. Mr. Moody, in your statement you referred to wages 

and fringe benefits in the coal industry being so far out of line with 
any other industries. I suppose Mr. Lewis will say that that is 
because of the hazards and danger to health and life that is peculiar to 
the industry. What have you to say to that? 

Mr. Moony. Well, to deny that coal mining is hazardous is to, I 
think, not be entirely honest. But also to deny that working in an 
open-hearth furnace is not hazardous is also not to be honest. There 
are many hazardous industries of one sort or another. 

We in the coal industry are subject to the same dramatic report of 
any industry we have; that the airlines and other people have. We 
feel that we have done an improvingly good job along that line from 
a hazard standpoint. 

From the standpoint of onerous or physical hardship as far as the 
work is concerned—with the mechanization of the mines that has been 
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greatly eliminated to a point where in your mechanized mines and in 
your machine-loading mines, which constitute a great proportion of 
the tonnage, the hard work is a matter of pushing pneumatic levers. 
So that is pretty hard to prove any more. 

To say that it is a dirty job is to say that coal is dirty; that it is 
black, and that isso. But it does not have the problems of a man work- 
ing in an automatic screw machine, and the matter of oil dermatitis, 
and that sort of thing. There is not that problem. 

‘There is not the matter of burns and other things that go normally 
with other jobs, or of acid burns such as in a pickling mill or some- 
thing like that. 

So, you get into a great many variables in the thing. The fact that 
it is underground in some cases, or strip-mining in others—the fact 
that it is underground does, for many people, give it a mystery that 
it would not otherwise have. The men who are in it take great pride 
in their work; they know that there is a certain hazard, and good 
miners try to avoid that hazard and they stay in the game for their 
entire lifetime. 

To measure in money, whether it be fringe benefits or wages, I would 
not know how to do that; I do not know how to make a particular 
setup of that kind. But it is obvious that, when you have the differen- 
tial that is as wide as that, there is another cause rather than an effort 
to measure in an absolute wage value. 

We, in Southern, have always claimed that the welfare fund, if 
it were set up, should be limited to injuries and sickness derived from 
employment in the industry, and whatever that amount was, it should 
be paid. In other words, if a man is injured in the industry he should 
be taken care of regardless of what that is, and we have been consistent 
in that the whole way. 

However, what happened is that it has been expanded into a tre- 
mendous social project. It is no longer related to employment in the 
industry, or has nothing whatever to do with hazard in the industry. 

Mr. Gwinn. Do you know whether there are any statistics in terms 
of injury and death affecting all industries, manufacturing, and 
mining ? 

Mr hadi. Yes; the National Safety Council issued it and I do 
not have it here. It is readily available to anyone who wants it. 

I think the coal industry on man-hours exposure is about 17, and 
of course, if you take it the other way from the total injuries and so 
forth, your farms are your most dangerous. If you take it from con- 
centration of danger, your home is the most dangerous, and it is a 
little bit difficult to measure. 

Mr. Gwinn. You say coal is about 17th on the list ? 

Mr. Moopy. I think that it is the listed number, but you get into 
industries such as steeplejack, and lumbering, and things like that 
that are in volume or number of people employed not comparable. 

Mr. Gwinn. I see. 

Mr. Moopy. I am trying to be fair on that. It is the old business of 
using statistics for your own purpose and I am trying not to do that. 

Mr. Gwinn. What are the principal abuses in the handling of these 
trust funds? Roughly, are these funds susceptible of being used by 
the union for union purposes or the diversion of these trust funds to 
the monopolistic purposes of the union, or political purposes ? 
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Mr. Moopy. To make absolute statements in that matter is a little 
difficult. It is interesting, however, to recognize the coincidence of 
the fact that with the establishment of the welfare fund, the union- 
shop clause of the coal industry was dropped and the welfare fund 
now is the union’s security clause in the coal industry. We have no 
membership requirement in the coal-industry contract. 

Mr. Gwinn. But to be included in the welfare funds you have to 
belong to the union; is that right? 

Mr. Moopy. Well, now, according to the NLRB, that is not so. But 
there is another coincidence, and that is that all claims for the welfare 
fund are filed through the field organization of the United Mine 
Workers, and those requests are of course screened and approved by 
the officers of the local union. 

Now, it can be that they would file a nonunion request. I have no 
way of getting those records to find out if there has ever been a non- 
union employee who has received any, and I do not know that. It 
seems to me that the great volume of money which is taken out of the 
income of the Nation and placed in these funds as a proper business 
compensation, and then distributed for benefits as charitable trusts 
to the employees, has now reached a point where if they are not man- 
aged properly and if they do suspend payments to beneficiaries, which 
I think can happen, it would be of tremendous political impact. 

I just do not think the Congress could withstand several of the 
larger ones, if they went down without doing png about it and 
if # Government was to pick up that tab and try to solve that prob- 
lem by continuing those payments, because you see there are literally 
thousands of families that are under the pensions alone, to say noth- 
ing of the other benefits, but just taking the pensions alone they are 


dependent upon those for a livelihood and who have established their 
livelihood on the basis that they will receive them. 
Mr. Gwinn. How are they being withheld, and how do they decide? 
Mr. Moopy. You can run out of money, you know, and when you 
have a nonfunded fund—I think a pee example is the coal industry 


has dropped in its production level about 20 percent over last year. 
Now it is paid on a tonnage basis. We did increase the amount per 
ton from 30 to 40 cents but even with the 40 cents I am told on 
pretty good authority that it is not going to be adequate to balance 
out the expenditures of the welfare fund this year. 

You had a drop in production and your increase in income, and the 
inroads of nonunion operations that do not pay, and the result has been 
that it has not worked out. I just feel that there is a dependence here 
and a responsibility to many thousands of people that so far is not 
put on a basis where they have assurance that benefits we established 
will be carried out. 

Mr. Gwinn. It is not on an actuarial basis? 

Mr. Moopy. No, it is on a pay-as-you-go, if the money is available. 

Mr. Gwryn. In the meantime, the present beneficiaries may be re- 
ceiving one rate of pension, and those in the next generation may get 
only 15 or 20 percent. ; 

Mr. Moopy. Well, it may not be by generations, it could be by years 
or months. 

Mr. Gwinn. What has been the effect on investment in your industry 
by this wage and benefit rate being out of line with other industries? 

Mr. Moopy. Well, sir, we have a record and in our membership 
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alone, which as indicated to you, is about 100 millions tons of produc- 
tion against a 465 million ton total or a little less than 25 percent, we 
have had 91 mines reported to us as going out of business during the 
last year. That represents over 12.5 million tons of production, and 
I am told that in West Virginia alone—I notice the West Virginia 
Congressman has gone elsewhere, and I guess he is over at the Senate 
this morning—but we find that in West Virginia alone the miners 
there, literally thousands of them, are without work because of closing 
down of mines. 

Now, there are other contributing factors, and to say that one specific 
factor is the answer to the coal industry is just difficult to do. Like 
in other great basic industries, it is intermingled with many factors. 

Mr. Gwinn. Is new money coming back into the industry by private 
investment ? 

Mr. Moopy. The coal industry is pretty well financed, with, I guess, 
a half dozen major exceptions, ai as Pittsburgh, Pocahontas, and 
others by bank or personal financing other than by public stock fi- 
nancing. There is no great public ownership or floating of invest- 
ment in the coal industry. 

Mr. Gwinn. You mean te say you are subject to time loans in the 
industry, very largely ¢ 

Mr. Moopy. That is my understanding that that is the practice, 

es, Sir. 
: Mr. Gwinn. That is not too healthy, is it? 

Mr. Moopy. No, sir. 

Mr. Gwinn. How about the effect on the permanent investment in 
machinery and tools, and the removal of obsolescence, and that sort 


of thing? 

Mr. a Well, there you have the combination of pressures, 
and the only way you can exist is to get out from under, as far as you 
can, the ever-increasing labor cost and its total percentage of produc- 
tion cost. And in order to do that you must invest millions of dollars 
into equipment that will so eliminate that labor cost. So you have the 
double pressure and somewhere it comes out in the middle. In other 
words, we do have an ever-increasing investment in the industry by 
those mines that are left. 

Mr. Gwinn. You mean that there are not many stockholders in this 
industry as compared to other industries ¢ 

Mr. Moopy. That is very definitely correct, yes, sir. 

Mr. Gwiny. Is there a marked difference there ? 

Mr. Moopy. A marked difference in financial structure, a very 
marked difference in the industry as a whole. 

Mr. Gwinn. Which means these mines have been individual and 
family investments for a long time? 

Mr. Moopy. That is correct. Now, as I noted, there are exceptions 
to that, the larger companies. 

Mr. Gwinn. That is all, Mr. Chairman. 

Presiping Examiner. Mr. Landrum? 

Mr. Lanprum. No questions. 

Mr. Lucas. Mr. Chairman, I would like to ask Mr. Moody if he 
has a copy of his contract with the United Mine Workers here. 

Mr. Moopy. If I haven’t it is the first time I have ever been any- 
where without one. I am afraid that is so, I do not have the 1952 
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amendment. I have the 1950 contract without the 1952 amendment 
on It, 

Mr. Lucas. May I ask a question or two regarding that contract, 
Mr. Moody, with which I am sure you are familiar. 

Mr. Moopvy. Go ahead. 

Mr. Lucas. Is it true that the Southern coal operators had to agree 
toa provision in this contract which forbade the operators from bring- 
ing damage suits against the union? 

Mr. Moovy. That is correct, sir. It does not say damage suits. I 
think Mr. Lewis uses it in his testimony today before the Senate com- 
mittee, and if you will pardon me I will quote from it. 

The United Mine Workers of America and the operators agree and affirm that 
they will maintain the integrity of this contract and that all disputes and claims 
which are not settled by agreement shall be settled by the machinery provided 
in the “Settlement of Local and District Disputes” section of this agreement 
unless national in character, in which event the parties shall settle such disputes 
by free collective bargaining as heretofore practiced in the industry, it being the 
purpose of this provision to provide for the settlement of all such disputes and 
claims through the machinery in this contract provided and by collective bar- 
gaining without recourse to the courts. 

_ Mr. Lucas. Does that mean that section 303 of the Taft-Hartley 
Act is declared to be not operative in the coal industry # 

Mr. Moopy. Well, Congressman Lucas, I am not a lawyer, but I have 
listened to a great deal of discussion on it. There is some question 
as to whether the provision in the contract has any wees | at all. 
And, as Mr. Lewis points out in here, and I think incorrectly, there 


is a suit pending against the mineworkers in the Harlan district at 
the present time, which was brought against the mineworkers, and 


Mr. Lewis made the withdrawal of the suit a prerequisite to his ac- 
ceptance of the company’s name on the contract. They kept the mine 
down from October until December, so the company added another 
suit to it on further damage. Peculiarly, we filed that company name 
as one of the companies for which we were signing, and we were never 
advised by the union that they were not accepting it, although Mr. 
Lewis had, in_ previous statements, said that that would be a pre- 

uisite to our signing the contract. 

here have been quite a few suits against the mineworkers for 
various things, and some of them in Virginia, and we have had several 
of themn—— 

Mr. Lucas. By members of your organization ? 

Mr. Moony. This one now pending is by a member of our organiza- 
tion; yes, sir. 

Mr. Lucas. Now, can we turn to Mr. Gwinn’s series of questions 
about the welfare fund. What right does an alleged beneficiary or one 
who thinks himself to be a beneficiary, have in the event he thinks 
he is not being treated properly by the welfare fund or the authorities! 
Can he bring a suit? 

Mr. Moopy. I know of no recourse that he could have, although there 
have been two suits, one by a man by the name of Livingood and an- 
other one by a man by the name of Short, I think. But those suits 
never did get anywhere. As far as I know, they have never been 
actually ruled upon by the court, either for insufficient evidence or 
for some reason. I am not fully acquainted with that. But there is 
no instance that I know of where a court has held the fund respon- 
sible to a beneficiary. 
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Mr. Lvoas. Is there anything in the contract precluding a bene- 
ficiary from bringing suit against the union or against the welfare 
fund authorities ¢ 

Mr. Moopy. I do not know that I ever thought of it in that par- 
ticular way. It says: 

Title to all the moneys paid into and/or due and owing said fund shall be 
vested in and remain exclusively in the trustees of the fund, and it is the inten- 
tion of the parties hereto that said fund shall constitute an irrevocable trust and 
that no benefits or moneys payable from this fund shall be subject in any manner 
to anticipation, alienation, sale, transfer, assignment, pledge, encumbrance, or 
charge, and any attempt so to anticipate, alienate, sell, transfer, assign, pledge, 
encumber, or charge the same shall be void. The moneys to be paid into said 
fund shall not constitute or be deemed wages due to the individual mineworker, 
nor shall said moneys in any manner be liable for or subject to the debts, 
contracts, liabilities, or torts of the parties entitled to such money; i. e., the 
beneficiaries of said trust under the terms of this agreement. 

I would say that on that basis, if those words mean what I think 
they do, it says it in every way in the English language to say that you 
have not any claim on it at all. 

Mr. Lucas. Did you sign that contract, Mr. Moody? 

Mr. Moopy. Yes, sir. 

Mr. Lucas. Are you satisfied with it? 

Mr. Moopy. Well, my contribution last time was that I felt that it 
was economic suicide, and that my people should not, under any cir- 
cumstances, sign it. And I did sign it under instruction of my board 
of directors, 

Mr. Lucas. That is all, Mr. Chairman. 

Chairman McConnetu. Mr. Moody, I wanted to ask one question 
that probably involves quite a broad implication. Do you feel that 
we should lessen the participation of the Federal Government in labor- 
management relations ¢ 

Mr. Moopy. Mr. Chairman, we go one way and then the other. 
There was a long period, if I may use Mr. Lewis as an example, when 
the participation of the NRA was very welcome to him. There 
certainly was a great advantage to him in having the Federal Govern- 
ment participate in negotiations during the period of Mr. Ickes 
and Mr. Krug and others at that time. At the present time I think 
Mr. Lewis feels that it would be better if the Federal Government had 
nothing to do with collective bargaining. 

From my own position—and I would express it as my personal po- 
sition rather than one approved by Southern Coal—I wish there were 
some way that we could have completely free collective bargaining. 
and on an equal basis. I think it would be preferable if that were 
possible. For instance, if we could repeal the Taft-Hartley Act and 
the Wagner Act, repeal the Norris-LaGuardia Act, and have your 
powerful labor unions that are now comparable both in power and 
finance—-in fact, most of them have a lot more money than a great 
many companies as far as cash is concerned—stand before your anti- 
trust laws and the confinement of those laws in the same manner as the 
corporations. If we could do that and start out on that basis with a 
clean bill of health, it is quite possible that there would be a more 
healthy atmosphere and one more constructive to real collective bar- 
gaining. 

What has happened is that with the establishment of what you 
might call the several laws that we have, your Norris-LaGuardia, 
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which limits the activity against and the protection of corporations, 
your Wagner and Taft-Hartley Act, which is your Labor-Manage- 
ment Relations Act, you have a tendency on the part of industry to 
lean on those laws, and you have a tendency now on the part of some of 
your unions also. For instance, Mr. Arthur Goldberg was here the 
other day, and you know for a long while the CIO was for absolute 
repeal of the act, but if you read his testimony, both before this com- 
mittee and the Senate committee, if you listen to his speeches, as you 
and I have done, you find that they have now integrated into their 
policy and their activity a dependence on the act. 

So that to say as an outright statement, without qualification, that 
we should fmmediately repeal this or that is pretty hard to do, and be 
ultimately sincere in what the reaction woah: be. I doubt very much 
that that is possible. 

Now, as far as the word “interference” is concerned, that word, I 
think, has a connotation beyond the use of the law as such. And there 
is no question that we are absolutely opposed to what we consider in- 
terference. And I mean by that the influence or the pressure that 
goes with the establishment of a Presidential committee that sits in 
negotiations and talks to you beforehand and afterward, where you 
have no liberty, no personal liberties at all during the negotiation 
sessions. That to my mind is interference. To establish a clear-cut 
law that says that these are your privileges and responsibilities, I do 
not consider that as undue interference, where it is properly balanced. 
I think then we know what it is. 

We are dealing with tremendous forces here, and, as I said in Cleve- 
land—I think you were present—this is no tea party. We are part of 
a tremendous struggle in industry between whole parts of our society. 
And to take an economy such as ours, as delicate as ours is, and then 
turn loose without restraint the complete force of international unions 
and an employer organization such as I represent, and in the capacity 
that I represent them, it could be destructive of that economy. It 
could be a first-class free-for-all brawl, and the people of the United 
States are sick of it. They do not want any more brawling in the 
streets, whether it is by Lewis or Moody or Moses or anybody else. 
And they want an orderly method. The only way we know of doing 
that is by setting up these standards, which is what we are talking 
about here today, trying to balance them out with a proper equilibrium 
between the blocs, so that we know what we have to do and what we 
cannot do, and then working from there on out. 

But to have interference by congressional committees where they 
were to go overboard in using their influence by the injection, and I 
have inferred here, of Members of the Congress into the settlement of 
a welfare-fund dispute, you have the Secretary of the Interior make 
a contract and then tell yon you could have your properties back 
when you signed it, that sort of thing is interference, and that sort 
of thing we are opposed to very definitely. 

I have tried to draw a line between the orderly establishment of 
standards and the disorderly interference by influential blocs in the 
Government. 

CuamrrMan McConnett. Well, actually it is boiled down to the 
fact that when legislation is being considered and one party or the 
other will say, “We want to maintain a free economy with labor and 
management free to work out their own activities without the Fed- 
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eral Government being in it, and leave a lot of it to the States,” that 
is not entirely an accurate statement when that is made, is it? In 
other words, there have to be some additional hedging put around 
that statement actually. 

Mr. Moopy. I used the confinement. There has to be an orderly 
confinement. 

Chairman McConne tt. In other words, I will say to you that it 
has been disillusioning to me because over a period of 5 or 6 years I 
have felt that the Federal Government has been too much into a lot 
of these things. But when I say to the labor side, “All right, I am 
willing to consider free labor for you, and we will take the Govern- 
ment out, we will repeal the Taft-Hartley law, we will repeal the 
Wagner Act and we will repeal the Norris-LaGuardia Act and the 
Davis-Bacon Act, and so on,” they say, “No; that would not protect 
us from so and so. That would be antilabor.” 

Then when you say to industry, “We are willing to give you free 
management and freer economy. We will get the Government out 
of this thing and we will repeal the Taft-Hartley Act, the Wagner 
Act, and right down the line, and leave it to the States and you and 
labor to work out,” they said, “Oh, Congressman, you have got to 
protect us from this or that labor leader or some other act or labor 
leader,” and back they return under the Federal Government author- 
ity again. So they do not actually mean they want free management 
and free labor, do they ? 

Mr. Moopy. I think you are absolutely accurate in what you say, 
and I have talked to a great many of them. I think it is fair to say, 
even within associations, you find a difference in attitude of various 
members. I think that we are subject to a great deal of thoughtless, 
unqualified statements in the matter where people are unwilling to 
sit down, plus the fact that it seems to a great many people that there 
must be an easy way—and there isn’t any in this job. There is not 
an easy way out. So this committee has a tremendous responsibility, 
and I think it is one of the great marvels of all time that you have 
stuck with it as long as you have this time. It was inconceivable to 
me, Congressman, when you and I had a short conversation at Cleve- 
land several months ago, and you said you were going to start. I 
just shook my head. But you certainly have done it. 

Chairman McConneti. Mr. McCabe? 

Mr. McCangr. Mr. Moody, I wonder if you could estimate how much 
money is paid annually into negotiated welfare-pension programs? 
1 do not mean the coal fund only, I mean all such funds. 

Mr. Moopy. Well, of course, it is easy enough to figure your coal 
fund as soon as you know your percentage of nonunion operation, 
which has varied and is of course variable, even from month to month, 
but it runs somewhere around a quarter, so you get, using 75 percent, 
pretty close to what the income would be. Because there is a pro- 
vision in the act that they have to post each month that they have paid 
for it. So that is just a matter of a little pencil work. 

It is my opinion that the National Industrial Conference Board, in 
one of their bulletins which was not so long ago, estimated $4 billion. 

Mr. McCase. $4 billion? 

Mr. Moopy. Yes. 

Mr. McCase. That would be for all these negotiated funds? 
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Mr. Moovy. That is right. That was their estimate on it. I would 
have to look that up. I would hesitate to make that as an unquaii. 
fied statement that I would have to back up. It would take some 
research, But I have read all of that material, and that is what runs 
in the back of my mind on those reports. 

Mr. McCase. I do not mean to seek specific figures. 

Mr. Moopy. Yes; I understand. ; 

Mr. McCane. But you have had much experience in the field, 
Would you have any estimate on the total amount of money paid 
annually into other funds, either employee or employer-employee funds 
which are not negotiated / 

Mr. Moopy. Well, it is hard to draw a hard and fast line. There are 
negotiated funds that are contributory, then there are noncontribu- 
tory negotiated funds, and then there are noncontributory funds that 
are set up by the companies, and it is almost impossible to get any 
sharp line on that. 

Mr. McCane. What I am interested in is the total amount of money 
which is now being channeled into welfare and pension funds, whether 
negotiated, nonnegotiated, contributory or otherwise—the total amount 
of money. 

Mr. Moopy. I do not have that figure, sir. I wish I did. It is in 
the billions of dollars, and of course it is untaxed money. 

Mr. McCase. I notice in your statement you suggested that no 
legislative changes be made now. I assume you mean by that no 
major changes ¢ 

Mr. Moopy. Well, there are some amendments on this, but it seems 
to me that the mustard-plaster approach is of no use on anything that 
is so fundamental and so necessary in this thing. We have had al! 
kinds of accusations. You remember the newspapers carried this 
business at Central City that the payment and nonpayment of bene- 
fits was derived from whether men would picket or a fo they would 
not picket, or whether they would be organized or whether they 
wouldn’t organize. There were all sorts of things on that. And I 
never was able to prove it one way or the other, but there has been 
that sort of thing. That has to be cleared up so it cannot happen—if 
it has not happened already—but it should not happen. 

You have tremendous amounts of money and dependents upon 
them. Maybe I am overemphasizing that, but I know in the industry 
you have men who would have continued to work except they had 

this pension, that plus their Federal social security, and they set it 
up. Maybe it is a man and his wife, or a man and his wife and his 
daughter, or something like that. They are dependent upon that. 
And when the first of the month comes along and there is no check 
he cannot go back into his industry, and he has no method of sup- 
porting himself, and it becomes of terrible consequence. I think that 
should be taken care of. 

I do not believe that it should be possible for one man at his dis- 
cretion to actually turn off the supply of money, or to apply it. I do 
not think that should be possible. I think that these funds should be 
set up properly. And the reason why I was very hesitant, and | 
thought very calculating in my suggestion on that, is because it is al! 
a very long-range proposition. These funds, if they are going to be 
set up and properly funded, it has to be done over a period of time. 
It takes study of those industries, and they should not be on a matter 
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of decision as to whether it is 30 or 40 cents, or made on a matter of 
whether you are going to be struck the next day or not struck the next 
day. It should be on what should the benefits be? What is the con- 
finement of those benefits? What is the use of them? How are you 
going to support them over a period of years? What are your chances 
of doing it? 

Now, people say, “Well, you cannot do that in an industry.” My 
answer is, It is done, and has been done by your insurance companies 
over the years. They had to go through it, but they do know ways 
and means of doing it, and they know what their tolerance is and 
allowances are, and the safety factor involved. And it seems to me 
that that should be studied out. 

We have here a whole new field that Congress has not paid any 
attention to, and I think it has a responsibility to those many thou- 
sands of families that are dependent on them. 

Mr. McCane. I would be inclined to agree with you. I asked the 
question because the suggestion you make envisages a long-term study 
of welfare funds, in which billions of dollars are contributed annually 
without regard to taxes. 

Mr. Moopy. That is right. 

Mr. McCase. I wondered if, in the meantime, you thought maybe 
the “mustard-plaster approach,” as you call it, might be in order? I 
had in mind some of the suggestions which have been advanced that 
this type of plan be subject to the approval of the Secretary of Labor. 

Mr. Moopy. I have studied that, and personally I do not see where 
it makes any difference whether the Secretary of Labor approves them 
or not. What is his measure ? 

Mr. McCabe. That is what I wanted to ask you. 

Mr. Moony. That is right. I see no advantage in it. It is a nice 
gesture, and would probably lull somebody into being quiet about it, 
but I doubt very much if it would be very effective. 

But you have your integration of this whole matter as its responsi- 
bility to an industry and as it should be integrated in your whole 
Federal social-security plan. You have your whole problem of tax. 
Where is it to be taxed? That is, if it is to be taxed, or do special 
groups have a right to take large sections of our national income for 
their benefit? I do not know that. And you have those other things. 

I think that probably if a committee were set up, it is worthy of 
that. I indicated in there it should not be part of the collective 
bargaining. I doubt whether it should be, maybe, the Labor Com- 
mittee. Maybe it is another congressional committee. I would 
rather leave that to you gentlemen than for me to make a sugges- 
tion. Maybe it is a year or maybe it is 2 years’ study, but it is 
worthy of that because that is a trend and there seems to be no 
slowing or stopping of it. And where we have maybe $4 billion today 
we are going to have $6 billion later. And when you keep taking 
those large sections of income out, somewhere you hit infinity, some- 
where you have to stop. 

Mr. McCane. In the meantime, if I follow your statement correctly, 
there are no standards by which the Secretary of Labor or Treasury 
or any other department can exercise control over it. 

Mr. Moopy. Only as the Congress would give them the right to 


establish such controls, and I do not believe that should be in the 


a 
uns 

in 
no 
no 
ms 
is 
Id 
py 

] 
d 
it 
is 
k 
t 
| 
] 


3004 LABOR-MANAGEMENT RELATIONS 


hands of any one agency, whether it be the Treasury or the Depart- 
ment of Labor or anybody else. 

Mr. McCase. That is all. 

Chairman McConne.u. Are there further questions? 

Mr. Gwinn. I have one, Mr. Chairman. 

Chairman McConnetx. Mr. Gwinn. 

Mr. Gwinn. Is the number of workers or miners actually falling 
off each year? Have you any statistics on what the effect of the rising 
wages and cost of coal has been on numbers employed ¢ 

Mr. Moopy. Yes. There has been a gradual dropping off. Of 
course, this last year there has been a dropping off because of a drastic 
drop in production, which is a matter of economics, and the 
fact that we have increased our labor costs and our insurance costs 
or welfare costs:to a-point that we just cannot compete. We are not 
competitive. We have priced ourselves out of the market. 

But over the years, due to mechanization and application of new 
methods, there has been a gradual change in the number of miners. 
But I think using a long period of time, if you would take 1941—of 
course, they are not comparable in the amounts of coal and all—but 
it would be a drop of from 600,000 to about 360,000. I think that is 
reasonably close. I could get those figures for you. 

Mr. Gwinn. Thank you. 

Chairman McConnety. Mr. Moody, on behalf of the committee and 
personally I want to express my appreciation to you for your appear- 
ance here and for your willingness to answer questions in a very reason- 
able and understandable ways. It has been helpful, and you have 
focused attention particularly on this welfare fund problem which is 
: big problem so which is a problem that is increasing in scope, as 

view it. 

Mr. Moopy. And it is one that should not get into any vicious mill 
of charge and countercharge or small personal effects on it either; it 
is too big for that, and too many people are going to get hurt. 

Thank you, Mr. Chairman. 

Chairman McConne ty. The next witness is Mr. Matthew Porosky, 
representing thé Eagle Signal Corp., and also, I believe, appearing as 
a group, Mr. Robert Bryan, representing the Herman Nelson Corp., 
and Mr. Ben Reidy, attorney, from Rock Island, Il]. I understand 
that you will be together, all of you. 

I presume you will have your testimony as you have worked it out 


and as you see fit. You may proceed. Are you speaking first, Mr. 
Porosky ? 


STATEMENTS OF C. W. ANDERSON, EXECUTIVE VICE PRESIDENT, 
ASSOCIATED INDUSTRIES OF THE QUAD CITIES; MATTHEW 
POROSKY, PRESIDENT, ASSOCIATED INDUSTRIES OF THE QUAD 
CITIES AND PRESIDENT OF THE EAGLE SIGNAL CORP., MOLINE, 
ILL.; ROBERT BRYAN, MANUFACTURING DIVISION MANAGER, 
HERMAN NELSON CORP., MOLINE, ILL.; AND BEN REIDY, 
ATTORNEY, ROCK ISLAND, ILL. 


Mr. Porosky. Mr. Anderson is speaking first. 
Mr. Anperson. My name is C. W. Anderson. I happen to be exec- 
utive vice president of the Associated Industries of the Quad Cities. 
My name was not listed with you, but, with your permission, Mr. 
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Chairman, I talked to you the other day about this, our people felt 
that they would like to have me present the first part of this brief, 
and we will handle the transition from there on. 

Chairman McConnetu. All right. Proceed, Mr. Anderson. 

Mr. ANDERSON. We would like if possible to have the questions held 
for a while because we feel that as we go along there is a possibility, 
at least, that the questions may be answered at a later point in the 
presentation. I wish, sir, that if we are not easily heard that you 
would point that out to us and we will be glad to raise our voices. 

I am not reading all of the brief word for word here, but in the 
interest of saving time we will move along as fast as we can. 

This statement is submitted by members of the Associated Indus- 
tries of the Quad Cities. The membership of this association, which 
is a service organization for industry, is composed of 30 industrial 
employers in Rock Island County, IIl., and Scott County, lowa. Em- 

loyment of these plants is approximately 43,000 persons. Our area 
a a population of approximately a quarter of a million people. 1t 
includes the cities of Davenport and Bettendorf, Iowa, and Rock Is- 
land, Moline, East Moline, and Silvis, Ill. These cities are quite 
highly industrialized and they are contiguous except as they are sep- 
arated by the Mississippi River. 

This is not intended as a controversial statement or attack against 
individuals, groups, or agencies. Rather, we have made an effort to 
draw on the experiences of member employers to give observations 
based on factual situations within their knowledge or resulting from 
a reasonable application to situations that have or that could occur 
- aicenang of rulings, interpretations, and decisions in this and other 
ocalities. 

We know that the committee has listened to literally hundreds of 
different proposals for mending the Taft-Hartley law by means of 
amendments. What we have to suggest is substantially different from 
this patching-up approach. We say, and we believe that we can show, 
that the intent of Congress in respect to stabilizing labor-management 
relations cannot be carried out by anything less than a repeal of the 
labor laws, including the Taft-Hartley law, the Wagner Act, and the 
Norris-LaGuardia Act. 

Now, our conclusion was not easily arrived at, especially because 
the Taft-Hartley amendments did greatly improve the Wagner Act 
by protecting individual employees to some extent. But we came by 
several different routes to the decision that the law does not actually 
prevent, but, instead, it causes instability in labor-management rela- 
tions. 

Mr. Warnwricut. Would you repeat that, please? 

Mr. Anperson. The law actually causes rather than diminishes 
instability-——— 

Mr. Watnwricut. Thank you. 

Mr. Anperson. In labor-management relations, and this, in turn, 
increases rather than diminishes interferences with interstate and for- 
eign commerce, which is really the justification for the enactment of 
the laws in the first place. 

Now, we want to tell you that this is not an isolated view of just 
the few who appear here before your committee. We find that it is 
gaining support of many thoughtful persons. In fact, it was ap- 
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proved unanimously by a meeting of 56 industry people at a recent 
meeting 1n our area. 

Now, in both areas of representation and bargaining, which are 
the two principal divisions of the Taft-Hartley law, the real intent 
of Congress, we feel, is completely perverted in practice and in the 
law itself. This has all come about because the fundamental Amer- 
ican principle was violated with the original enactment of the labor 
laws. This principle under which our Government was established is: 
Justice for all through a Government of laws instead of men. The 
corollary to that is: Laws must apply to all, equally. 

In order to prove that the laws cause rather than prevent instability 
in labor-management relations we would like to consider what happens 
in day-to-day operations under the two portions of law, the representa- 
tion and collective bargaining provisions. Following here we want to 
give you just two illustrations. 

First, we want to show by this case, which under the name of 
the case of Mr. Smith, that the present labor laws in regulating rep- 
resentation repay rather than prevent instability in labor-man- 
agement relations. We ask you to note particularly two things: first, 
how effectively charges of unfair labor practices are used by the 
unions in order to become the agent of the employees; and, second, 
the optional nature of the requirements on the union as compared to 
the mandatory requirements on the employer. 

We feel this option actually subverts the clear purpose of the law. 

This case of Mr. Smith is not mythical at all. In order to save 
time we have consolidated here actual occurrences under the law, put- 
ting them all into one relation of a sequence of events. These events 
are happening all the time out around the country, and, if neces- 
sary, and if you feel you would like us to do it, we can at a later point 
document each step of this. In the interest of time we did not pre- 
pare it for this particular meeting. 

I noticed the other day in the testimony, on the 14th, that a man 
by the name of Robinson witnessed an incident which is comparable 
to this Smith case. 

Smith has a plant of 75 production and maintenance people in a 
midwestern community. One day a man identifying himself as a 
representative of an international union calls at Smith’s office to 
inform him that he represents the 75 employees. He presents Smith 
with a contract that he wants signed. 

Now, Smith informs him that he does not believe the employees 
have selected the union as their representative and he does not believe 
that the employees really want to be represented by the union, and he 
honestly believes that doing business without a union is best for his 
business and for the employees’ welfare in the long run. 

Now, as far as interstate commerce is concerned, Smith knows that 
his strike would be too small to measure, and, for that matter, com- 
merce is affected by everything he or his employees do, from spendin 
too much time in the washroom to going fishing, to changing jo 
methods, to the type of selling campaign he carries on. All of those 
things affects commerce. 

However, the union files a petition, according to the Taft-Hartley 
law. A Federal board agent soon calls on Smith with the union 
representatives, and he tries to persuade him to a consent election to 


sav 
hay 
Bo 
fee 
the 
the 
rig 
‘ 
bit 
che 
> in 
» an 
suc 
USE 
| ple 
gal 
cer 
the 
Ge 
ele 
b 
> thi 
Bh 
kz 
th 
av 
‘ 
in 
vi 
> in 
pr 
th 
en 
cr 
re 
an 
F 
fe 
re 
ta 
> pl 
di 


LABOR-MANAGEMENT RELATIONS 3007 


' save time. Mr. Smith takes the position that as long as the employees 
' have the right to settle this thing by the orderly procedures of the 
_ Board, that he will not consent, or perhaps he cannot agree with the 
- union on the appropriate bargaining unit. The union by this time 
- feels that it has adequate strength, so it threatens strike action unless 
' the employer waives the formal Board hearing or proceeding. And 
- the agent, the board agent, informs Smith that the union has the 
right to do this, even though there is an orderly procedure set up. 
So, he does agree to a consent election on union terms. 

_ Now, just before the election is to be held the union becomes a little 
_ bit concerned about the results, so it files an unfair labor practice 
_ charge under section 8, and the charges are both criminal and civil 
in nature. They are based on Smith’s stated objection to the union, 
— and upon his alleged failure to promote a union member because of 
such membership. 

These charges are used by the union, and the Board investigation is 
' used by the union in its organizing campaign to convince the em- 
' ployees that Smith is a Federal law violator, that he is being investi- 
_ gated by the Federal Government, and the charges and petitions 
-erve to convince the employees that Smith has been illegally cheating 
them out of something that belongs to them, and that the Federal 

Government is backing the union and wants them to join and support 
It. 

__ After a period of these tactics the union feels that it can win the 
election, so it withdraws the charges—and it can do this—and an 
election is held. However, the union loses. 

Now, Smith assumes—and he certainly should, you would think— 
_ that now the question has been settled by the employees. But this is 
not the case. The union can, and it does, file new charges of unfair 
labor practice, and 2 weeks later strikes the plant. 

By the use of outside organizers and some of Smith’s employees, 
the plant is picketed and closed. Most employees, being normal citi- 
zens who want to avoid difficulties and trouble, stay at home and 
await developments. 

While the strike is in effect for several weeks Smith is again being 
investigated on the new unfair labor practice charges for Federal law 
violation. The investigation is usually carried on, to a great extent, 
in the union’s office, and among union people, which conveys the im- 
pression to the members that the Federal Government is on their side. 
Nonunion employees, running out of funds, try to return to work and 
there they find the pickets, and some acts of violence take place. The 
employer receives the blame for this because the impression has been 
created that he has failed to recognize the union, which has been 
rejected, keep in mind. 

Local law enforcement officers usually feel that this trouble is over 
an issue outside of their jurisdiction, and in the jurisdiction of the 
Federal Government, and we feel this is an important point. They 
feel the Federal Government has jurisdiction over the basic issue of 
representation. They feel also that the Federal Government has only 
taken jurisdiction of the related problems that are simple to handle, 
that are unimportant, such as the questions of interference with em- 
ployees through their hiring and firing by the employer, but the really 
dificult problems of protecting the employees from violence are le 
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to them, the local authorities. That is the impression that it creates, 

Smith finds himself and his company involved in a public conflict 
that is bad for them in both a business and public relations way. After 
2 months of this sort of thing Mr. Smith’s stockholders put pressure 
on him to settle the strike regardless of the circumstances, because 
they are losing money and a market for their product. 

Smith then recognizes the union, and, in so doing, he determines for 
his wr ga that they will be represented by an agent who had 
formerly been rejected by them. However, the strike is ended. 

Now, when negotiations get under way Smith decides that he should 
not negotiate on the demand for a union shop because he does not 
want to force his employees to accept as their agent the same union 
they voted to reject, nor does he want to force them to join and take 
an oath after joining to support and abide by the constitution and 
rules of this agent they have rejected. 

So, Smith refuses to bargain on the question, and the union files an 
unfair labor practice charging psa refusal to bargain and calls 
another strike. 

r Keep in mind all of these strikes can happen and do happen every 
ay. 

The employees, the stockholders, and the general public now feel 
that the Federal Government, by requiring bargaining on union 
security, supports the idea that the union should have the union shop. 
They have concluded from the investigation of the charge that the 
employer is illegally withholding it. So Smith gives up and he agrees 
to the union shop. Then he offers to sign the contract, but the union 
indicates that this does not come quite yet. First, he must join with 
the union in putting pressure on the local authorities to dismiss charges 
against any union representatives who have been arrested for violence. 
He finally cooperates and all such proceedings are dropped. 

We want to point out that the effect on local law-enforcement officials 
needs no explanation. 

The charges before the Board, having served their purpose, are 
withdrawn. All employees in the unit are advised that they must join 
the union within 30 days or face discharge. 

We feel that what the law says, in effect, with regard to this repre- 
sentation is simply this: It says, “Mr. Union, if you feel you will get 
better results by striking for recognition, go to it; but if you think 
it would help you to have the Federal Government certify you as 
representative, file a petition with us and we will see that the employer 
is compelled to hold an election and behave himself while doing so. 
But if you lose, and if the employees vote you down, you can still strike 
the place, throw up a picket line, and get recognition anyway.” 

Another portion of this law has to do with collective bargaining. 
We want to give you an analysis, a short one, to show that the present 
labor laws in regulating collective bargaining also encourage rather 
than prevent instability. 

We feel that this instability, I think, causes rather than diminishes 
this interference with interstate and foreign commerce. Note two 
things in particular here as we go through this: That the purpose of 
the law has actually become the establishment of the union’s right to 
bargain and the right to strike at any time regardless of contract agree- 
ment, and this causes interference with commerce. 
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No. 2, a board of imperfect human beings has been asked to judge 
what good faith collective bargaining is. We ask, What yardstick 
could possibly be used by any person to determine what “good faith” is? 

The purpose of the act was to compel employers to bargain collec- 
tively with their employees to the end that employment contracts 
binding on both parties should be made. The making of binding 
employment contracts would decrease the number of possible strike 
situations, and it is the decreasing of the strikes which has the effect 
of burdening interstate and foreign commerce, which makes Federal 
legislation in this field constitutional. 

Now, however, the Board has decided that it is not the elimination 
of the burdens on interstate commerce caused by strikes that is im- 
portant, but that collective bargaining is the thing to be preserved 
above all else. Therefore, the Board has held in various ways that 
the statutory duty to bargain collectively is not satisfied by executing 
an employment contract but that it is a continuing duty or obligation 
which is never ended, and the failure to continue to bargain is an unfair 
labor practice, according to section 8 (a) (5). 

In connection with this, the Board has said that there is an obliga- 
tion to furnish any information requested by the union, regardless 
of the status of the contract or whether or not the contract provides 
for this information. The ground is either that the information is 
furnished for further bargaining or to aid the union in policing its 
contract. We have cited there a number of cases that substantiate that. 

Now, the result of all this is that a signed collective employment 
contract means nothing to an employer because he must bargain in 
good faith on any matter raised by the union, whether the matter is 


covered by the contract, left out of the contract, or omitted by waiver. 


A no-strike clause is meaningless, because a union can make a demand 
which is in direct violation of the contract and the employer dare 
not rely on the contract, for the moment it does the Board will say 
it is refusing to bargain in good faith, which is an unfair labor prac- 
tice, and then the union may strike at once, because the Board has 
held that a no-strike clause does not apply to an unfair-labor practice 
situation. 

That this is not an exaggeration is illustrated by the Rapid Roller 
case, where the Board held that the union’s allegation that the com- 
pany had violated the contract was itself a subject for collective 

argaining. 

‘urther, a union can request any kind of information of a company, 
so long as it relates to wages, hours, or working conditions, and the 
company must furnish it or be held guilty of an unfair labor prac- 
tee aft hip irrespective of the fact that the contract may have speci- 
fied just what information the union is to have. 

The Otis Elevator people had a case along that line. 

The Board has actually set itself up in the business of adminis- 
tering and enforcing collective employment contracts. 

So it can be seen that while Congress decided that strikes were a 
burden on interstate commerce, poe gt relieve this burden collective 
bargaining should be fostered to the end that collective employment 
contracts might be signed to diminish these strikes, the Board has 
reversed this by saying that a union can never relinquish its right 
to have an employer bargain collectively, that a contract cannot be 
held up as a defense against further bargaining, that the union can 


tes, 
lict 
ter 
ire 
use 
for 
ad 
ld 
ot 

on 
ke 
nd 
an 
Ils 
m 
p 
he 
es 
h 
eS 
& 
ls 
n 
k 
T 
r 


3010 LABOR-MANAGEMENT RELATIONS 


strike regardless of contract whenever the employer refuses to bar- 
gain, and therefore a union’s right to bargain and right to strike are 
‘the paramount objectives of the act. : 

We have atterapted to show by means of Smith’s experience with 
representation and this analysis of statutory collective bargaining that 
the labor laws have caused rather than prevented instability in labor- 
management relations. We say that these events which led to the 
strikes and the loss of income to Smith’s employees actually should 
not be blamed on the union. The problem was created when the laws 
placed these mechanics in its hands. We feel it would be ridiculous 
to expect labor unions or any other group to refuse to resort to the 
optional features of this portion of the law simply because they wanted 
to be fair to the other party who was under mandatory requirements. 
The laws themselves are at fault. 

Now, we ask, what would it mean to withdraw these mechanics by 
repeal of the laws and return to free action within the framewor': 
of civil and criminal law? We contend that the public and the em- 
ployees would be the beneficiaries, because when economics is the 
criterion rather than maneuvering encouraged by law realistic action 
is the inevitable result. At that time the facts of the case become 
most important and the parties will reach an agreement, not always 
without work interruption, but certainly with less to encourage such 
interruption. Economic forces would be pulling hard on both parties 
at all times at each step telling them to reach agreement. 

To consider how employees and the public would fare if collective 
bargaining were free from the influence of the Government, simply 
think of the factors which would be pulling the union and the em- 
ployer toward agreement. If a labor contract had the legal standing 
of any other contract; if, at one extreme, labor had the weapon of a 
strike while employers had the offsetting weapon of closing a plant; 
if a third party, the Board, were not sitting in judging good-faith 
bargaining by different yardsticks, reason should point to the conclu- 
sion that stability of labor-management relations would be increased. 

The idea of repeal of the Wagner Act and its Taft-Hartley amend- 
ments, and the Norris-LaGuardia Act may seem unrealistic, but we 
believe that protection of individual rights is the cornerstone of the 
Republic, and that such protection can only be accomplished by laws 
which confer no privilege, but apply equally to all citizens and groups. 
This principle also demands the consistent application of antitrust 
laws to all, including labor organizations. 

But you may say, What about national emergencies? Are we to sit 
idly by paralyzed by a nationwide strike ? 

We feel free collective bargaining will work as it has before. Fur- 
thermore, if the threat of court action for restraint of trade were 
applied to unions, and if no special procedure for handling such strikes 
existed, all possible pressures would be working on both parties to 
settle or agree, and national emergencies would be few and far be- 
tween. If Congress would take the position that it is impossible to 
speculate at any time on future solutions to particular emergency 
labor-management situations in basic industries, and resolve to con- 
sider each case as it arises, we believe that this would be a long step 
forward and a more realistic approach. 

Certainly, the stature of such problems warrants special congres- 
sional attention, and the important part is that the uncertainty of 
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what special congressional action would be in a serious emergency 
would, in itself, be an impelling factor to promote agreement by the 
artes. 

' Of course, we face the probability that the Federal Government will 
not withdraw completely from the labor-management field. In this 
event, When amendments to the Taft-Hartley law are drawn up, we 
hope that you will consider a few things 

First, we think that the Board jurisdiction should be removed from 
all except the representation field, and here allow it only a very lim- 
ited authority. 

We feel that the employers should be guaranteed the right to pri- 
vate property, which would include the right to shut down his plant 
as compared to the right to strike. 

We believe that the unions’ exemption to the antitrust laws should 
be removed. 

Now, the next point that we have in the brief here is only necessary, 
we feel, because of confusion existing. We feel that there should be 
a statement of national policy to the effect that violence is not re- 
garded as a normal part of labor relations and should be handled with 
no reference to the merits of the dispute itself. This is necessary 
because, as we pointed out, at the community level there is confusion 
existing in the minds of the law-enforcement people as to where their 
authority is. They feel that this is the Federal Government’s doin 
and they hesitate to maintain law and order. We feel this woul 
clarify the atmosphere. ; 

Now, we also want to leave this thought with you: That if the laws 
are basically unstabilizing, as we have attempted to show, then we 
should keep in mind that amendment can only be a sedative and not 
a cure. 

We would like to have each amendment judged with reference to 
whether or not it will decrease Federal control. We would like to 
have consideration of how the absence of laws would work out. I 
think I agree with Mr. McConnell’s statement a few minutes ago that 
we are inclined to want our protections too much; and that, I think, 
is one of the things that is considerably wrong with us today. We 
are afraid to be really competitive. 

Each of my colleagues here who assisted in developing these con- 
clusions has a brief personal statement to make which will substanti- 
ate and supplement this first yh 

Chairman McConnett. All right, Mr. Porosky. 

Mr. Gwinn. Are we going to forget all about what he said? 

Chairman McConnet. I think they are all going to touch on the 
same matter. 

Mr. Porosxy. Largely, we will supplement. 

Mr. Gwinn. These will be illustrative of what Mr. Anderson said? 

Mr. Porosxy. Generally speaking. 

Mr. Gwinn. It seems to me if you could illustrate briefly what the 
witness has been saying in principle it would be very helpful, and we 
could use the rest of the time for asking questions. 

Chairman McConnett. Go ahead, Mr. Porosky. 

Mr. Porosky. My name is Matthew Porosky, and I am president 
of the Associated Industries of the Quad Cities, and also president of 
the Eagle Signal Corp., of Moline, Ill., and Davenport, Iowa. This 
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company is a relatively small manufacturer of electrical equipment, 
and employs in its bargaining units about 400 to 450 people. 

With your permission, Mr. Chairman and gentlemen, I desire to 
supplement the briefs submitted on behalf of the Associated Indus- 
tries by submitting a short statement listing suggestions based on our 
own experience during the past several years. 

My own experience in industry dates back to 1909, when I worked 
at the bench and at the machines in the factory, and for many years 
I came in contact and worked with both shop and white-collar workers. 
I am still an employee of the company, and not the owner of the 
business in which I am engaged. 

I was taught that this was a land in which laws were designed to 
be enforceable upon everyone without discrimination ; that laws could 
not be made for the benefit of some and to the disadvantage of others. 
But the present labor laws seem to fall short of this American ideal. 

I believe the progress that we, as a Nation, have made over the 
years has been ts largely to the specific freedoms for which the 
founders of this Republic fought and which they established—free- 
dom of religion, freedom to move from place to place without hin- 
drance, freedom to enter into contracts which are not against the public 
interest or against any existing laws, freedom to acquire property and 
hold it securely, freedom of speech and of the press. 

But our experience, gentlemen, has shown that no law should re- 
quire or permit any person to be forced to join or not to join any 
association or group or pay tribute in the form of initiation fees, dues, 
or other payments in order to be privileged to continue to work. Every 
person should have the inalienable right to look for, find, and keep 
a job for which he is fitted, and to work at that job without being 
forced by the employer or anyone else to pay tribute to any organiza- 
tion by becoming a member thereof in order to continue that employ- 
ment. 

We have fought for this principle over the years, and we have 
argued it across the bargaining table, but we have continued to operate 
as an open shop. Those who wish to join the union can do so without 
any hindrance or any encouragement on the part of the company offi- 
cials; those who do not care to join a union can exercise their personal 
right and liberty. 

I have always stated to the union representatives in our bargaining 
that management offers its products in competition with many other 
manufacturers and sells its products on the basis of the quality and 
price of those products. It must offer something which customers 
will buy. If union leaders have something to sell to the membership, 
and membership in their union is worth while, then they should have 
no difficulty in selling this idea of becoming a member in their union. 
I have refused to force anyone into joining a union or any other or- 
ganization. I do not believe the law should force any employer to bar- 

ain on the union- or closed-shop issue. A law requiring such bargain- 
ing puts the moral support of the Federal Government behind com- 
pulsory unionism. The forcing of employees to join a selected union 
imposes restrictions on the employee’s freedom, and in the end that 
means the general public will pay and pay dearly for these restrictions. 

About a year ago some of our employees evidenced a desire to dis- 
associate themselves from the United Electrical Radio and Machine 
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Workers of America. An election was held under the auspices of 
‘he National Labor Relations Board, and the majority of our em- 
ployees voted to have that union continue as their bargaining repre- 
sentatives. The minority wished to affiliate themselves with another 
union, and they were adamant against joining the UE. 

In subsequent negotiations, after the election, the representatives 
of the UE demanded, among other things, the union shop. I was told 
by anumber of the minority of our employees that they would quit our 
company rather than join that union. We argued it across the bar- 
gaining table, but we finally came to agreement to continue to operate 
as an open shop. 

You may ask: How do our employees get along, some belonging 
andsome not? And I tell you without reservation they get along very 
well. We have a balance; and, therefore, we have stability. 

Any employer or union agreeing on the union or closed shop is in 
effect, in my way of thinking, a conspiracy to interfere with indi- 
vidual liberty, and no one should have that right. And, incidentally, 
may I add that it is perfectly understandable that if we had adopted 
the union-shop agreement we would be, in effect, forcing our employ- 
ees to take an oath to an organization whose principles and aims are 
alleged to be opposed to our American way of life and our Govern- 
ment. 

Another problem that has disturbed us in our labor-management 
relationship is the restriction imposed on the employer with respect 
to talking to his employees. We have found it necessary to outline 
to our attorney any proposed letters or talks to our employees in order 
to make certain that we would not violate the Board’s interpretation 
of existing Federal laws. This is certainly a restriction of free speech. 
The union leaders have the opportunity to talk to our employees 
without any such restrictions. Their handbills and bulletins cer- 
tainly do not reflect any restrictions on their thinking or writing. 
But the employer finds it necessary to curtail even his conversation 
lest he be charged with an unfair labor practice. 

Since when is an employer a classified citizen? The elimination of 
the employer’s rights of free speech violates the very fundamentals 
under which our country has grown. Why should anyone restrict free 
speech on the part of those whose interest it is to keep their employees 
informed as to the whole truth and all of the facts in any controversy ? 
Of course, the employer must always be prepared to prove his state- 
ments. Threats and coercion by employers, unions or anyone else 
should be treated no differently in labor relations than they are in 
other situations. There are criminal laws at the Federal and State 
levels for protection against those violations of individual freedoms. 

Here is another problem in our labor-management relations under 
the existing laws. It occurs when the workers are forced by union 
leaders to go out on strike, or to stop work, without a secret vote of all 
the employees in the bargaining group. Too often it has been charged 
that a small minority of the employees vote to call a strike. And wher 
the strike is called no one dares to cross the picket line. Consequently, 
the minority of the employees can, and does, overcome the will of the 
majority, because of fear or lack of opportunity for expression of the 
majority’s will. 

The strike affects every employee’s right to work. The picket line 
is regarded as more sacred than the law itself, and it is not to be vio- 
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lated by anyone. Also, work stoppages have been called where em- 
ployees have been called out without even a semblance of a vote. I. 
have gone out and talked with the employees on the picket line. I 
asked them if they voted on the question of whether they would strike 
or stop work, and was told that no vote had been taken. In some cases 
they were called to attend a meeting during the workday and then 
instructed not to report back to work until the next day. And the 
night shift was called out because it was not fair for the day shift to 
lose part of its pay, and have the night shift obtain the benefit of un- 
interrupted wages. 

All of this was without any vote authorizing any such action, and 
also in the face of a stipulation in the contract that there shall be no 
strikes or work stoppages of any kind. 

The setting up of a picket line by a few brings the desired results. 
We believe, however, that the Federal Government should not be in- 
volved in these matters. But if it is to continue to protect employees 
from coercion by employers, then it must certainly protect them from 
coercion by unions. Every employee in the bargaining unit should 
have the right to express an opinion by secret ballot or under neutral 
supervision as to whether he wants to go out on strike. Here the right 
of the individual to work is involved. It would hasten settlements of 
disputes because employers would realize that the strike called was 
the will of the majority of his employees and not the will of a few. 

In summary, may I say this: that I believe that this field of 
employer-employee relations should be left to the people involved 
and their State governments, except in some instances which are cov- 
ered by our briefs. But if the Federal Government retains jurisdic- 
tion over this field we recommend that you consider the following 
suggestions : 

1. That there be no restrictions on the individual employees to 
join or not to join any union or organization. 

2. That free speech be extended to employer and union alike. 

3. That strike votes and votes to stop work be conducted secretly 
under neutral supervision and in a neutral atmosphere. 

4. That where the law provides an orderly procedure, as in the cas» 
of designating the employees’ bargaining agent, that strikes for repre- 
sentation be outlawed. 

5. That unions and employers be required to respect and abide by 
pi “wcaaiyhid of their contracts and agreements entered into by both 
of them. 

Six, that no Government agency be allowed to intervene in any 
such agreement where the terms of the agreement provide an orderly 
procedure entered into and agreed to by both parties. 

Thank you, gentlemen. Those are my thoughts in the matter based 
on the experience of our own small company. 

Chairman McConnett. All right, Mr. Bryan, your statement comes 
next. 

Mr. Bryan. Thank you, Mr. Chairman. 

I am Robert E. Bryan, manufacturing division manager of the 
Herman Nelson Division of American Air Filter Co., Inc., in Moline, 
Til. I am appearing here today as a witness in my own behalf and 
I speak to you as an individual who has had some of the everyday 
problems of keeping production going. 


] 
| 
th 
to 
wi 
Bi 
of 
ov 
th 
bi 
th 
vi 
if 
4 0! 
tl 
te 
b: 
te 
d 
n 
0 
0 
if 
( 
Ss 
4 t 
| 
I 


LABOR-MANAGEMENT RELATIONS 3015 


I know the feeling of paralysis that comes when you have customers’ 
orders, materials, and machines, and your men are standing out on a 
picket line, and I also know something about the problems of getting 
the men back to work, and also the everyday problems of trying to 
maintain industrial peace. 

My experience dates back to before the Wagner Act, when we had 
to solve problems without a set of rules, and when most employees 
were free to work and employers were free to cngeey their skills. 
1 have been a party to collective bargaining a number of times and 
have drawn up contracts and dealt with representatives of the 
A. F. of L., the CIO, and the independent unions in about 30 years 
of supervisory experience, which, incidentally, covered construction, 
processing, and metal-working industries, and in a Government- 
owned ordnance plant. 

I have learned to respect labor unions, and I have learned to respect 
the problems of their leaders, and I have a very deep sense of reponsi- 
bility for my employees. I am convinced that the solution to the 
problems that arise between management and labor can be solved only 
through understanding and mutual respect for the rights of indi- 
viduals and respect for working agreements. 

I take sort of a practical look at the Federal law that is so widely 
criticized and misquoted, and I conclude that the law is not effective 
if it has not accomplished its stated purpose, “to remove the causes 
of labor disputes” that interfere with the free flow of commerce. 

I read the law as a layman and I say: The law tried to encourage 
the practice and procedure of collective bargaining; the law set out 
to protect employees in self-organization and selection of their own 
bargaining agents; the law tried to protect employees from employers 
and, as a result of experience, it was later amended to nebate pro- 
tection for employees against certain practices by some labor or- 
ganizations, 

You have heard plenty of reasons why the law does not work. I 
make a little analogy here that to me, I picture the dilemma like that 
of a jackass that has been overloaded with people’s burdens. He 
cannot take another step for fear of falling flat on his face. Every- 
one offers advice on how to add more load, and at the same time tries 
to get a free ride. Obviously, the thing to do is get rid of the 
nonessentials and lighten the load. 

I therefore suggest that we remove the nonessential functions and 
the obscured intent from the law and reveal the basic principles of 
protection of the rights of employees. If we have to have a Federal 
law, let it establish freedom of association, self-organization, and a 
method for determination of the appropriate bargaining agents. 
Once this is established, let the parties bargain with full realization 
of their responsibility. Only in this way can individual freedom be 
protected. 

Let us look at a few facts. Labor organizations have grown to con- 
siderable size and effectiveness. They are a factor in industrial life 
today. They have problems of retaining popularity and dues-paying 
membership and problems of maintaining a well-disciplined, militant 
membership. 

The employers have, I believe, in general, accepted the apa, of 
self-organization and representative bargaining of their employees. 


I. 

I 
ike 
ses 
1en 
the 
to 
nd 

no 

Its. 

in- | 

ym 

ld 

ral 

ht 

of 

‘as 

of 

V- 

ig 

tO 

ly 

33 

h 

y 

y 

e 3 

7 

y 


3016 LABOR-MANAGEMENT RELATIONS 


ped know the effeet of the use of economic pressures by their em- 
ployees. 

Management people are employees in the broad sense of the word 
whose responsibilities are to maintain a continuous flow of goods, 
They recognize the validity of business agreements and the respon- 
sibility of each party to the agreement. 

Employees are individual citizens with civil rights that should be 
clearly recognized. They are the voters who express freedom of in- 
dividual expression and choice of representatives at each political 
election. They exercise the freedom of individual choice of employers. 
They choose their occupations and they know how to barter for the 
value of their skills. They are the public, they are the respected 
citizens of the community. 

We all enjoy the spirit of competition. Unions compete for mem- 
bership, ian 4 compete with Mr. Porosky here for people as well as 
other atte people in the community, and employees compete for 
better jobs. 

Let us recognize that the parties affected by this law know how to 
solve their business problems and bargain for better conditions. 

If we have to have a Federal law and a national labor relations 
ne to police labor-management relations the law should do these 
things: 

One, it should limit the Board’s jurisdiction to questions of repre- 
sentation. It should also provide that the parties to a dispute on 
representation comply with requirements that establish responsibil- 
ity. I should include something that will cause the respect of the 
existence of any written agreement resulting from the process of 
negotiation between parties representing employees and employers. 
It should provide for free election of the bargaining agent by em- 

loyees and refuse to recognize the right to strike for purposes of 

orcing recognition of a bargaining agent. It should prevent the 
establishment or enforcement of an agreement which affects a monop- 
oly over prices, services or the use of labor. 

Very quickly, let us take a glance ahead. This is the way I feel about 
it: if the Federal Government persists in trying to regulate labor- 
management relationships, then t say to you, you must be prepared 
to draw up laws to cover every phase of difficulty that may arise. 
Eventually you may have to write laws to provide protection for small 
companies from large unions. You are going to have to set up boards 
to investigate and boards to arbitrate differences and grievances. 
You are going to have to police picket lines, protect private prop- 
erty, and you are going to have to do something that will fix hours, 
conditions and place of employment. You are going to have the job of 
trained skilled workmen when they are needed to build jobs that are 
essential. You are going to have to license unions and regulate agents. 
If this thing goes on you are going to have to take over the job, in 
some manner or other, of administering health, safety and welfare at 
the plant level. You are going to have to do something that will 
guarantee wages, take care of vacations, establish some sort of rest 
periods, and take care of the every ache and complaint that might come 
up between people that exists now or might later exist. 

Gentlemen, I believe this: If the Federal Government, the boards, 
and so forth, continues in its present pattern, we will be far away 
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from the basic principles of individual rights and freedom. If you 
believe we have to have a law and a board, let it protect the basic 
individual rights and provide for selection of agents. ‘Then let us do 
our bargaining. 
Thank you. 

\ Chairman McConnett. All right. Now, we have one more state- 
~ ment, I believe, from Mr. Reidy. You may proceed. 

Mr. Remy. Thank you, sir. My name is Ben T. Reidy. I am an 
' attorney in the general practice of law dealing with clients in both 
' Illinois and Iowa. My oflices and residence are both in Rock Island, 
Ill. 
_ A lawyer in general practice deals with labor-relations questions as 
a part of the day-to-day affairs of clients. Business, no matter how 


small, if engaged in interstate commerce, as commerce is defined in 


. the National Labor Relations Act, is affected by that act. 
Now, the small employer, sometimes with only 20 to 100 employees, 


' usually discusses labor-law questions with a lawyer engaged in general 


practice. It is in such capacity, representing, generally, small busi- 
ness, that I have observed the operations of Federal labor laws. 

' Thave not found hostility among employers toward the proposition 
- that employees should have the right of self-organization and to bar- 
gain collectively through unions chosen as the representative of their 
emplovees. They accept that proposition as a fair principle. They 


~ do believe that there should be clear cut, simple rules on the entire 


_ subject and that prescribed rules of conduct should apply to all parties 


> alike. 


_ One of the most difficult problems of the employer today is to 
_ absolutely be sure as to what the law of labor relations is at any given 
' time. Even if one could be reasonably sure, he still could not be cer- 
tain that the law would remain in that position for any material length 
' of time. This uncertainty is accentuated by the fact that the law of 
labor relations is scarcely ever created or interpreted by one body. 
The National Government, the United States Supreme Court, the cir- 
cuit courts of appeal, the Federal district courts, the National Labor 
Relations Board, the State legislatures, the State courts, State labor- 
relations boards—all these bodies have a hand in shaping the law of 
labor relations. 

Since the authorized forces of law are so manifold, it is perhaps not 
surprising that the law of labor relations is in a somewhat confused 
state. 

Another difficult thing for the employer inexperienced in labor rela- 
tions to realize is that the principal governmental agency, the National 
Labor Relations Board, which is the largest in the field of labor rela- 
tions, is not under the Wagner Act a tribunal where all may receive 
evenhanded treatment, but rather is an instrumentality created to 
assist one group and to punish another group for its actions, although 
the entire course of conduct of both parties arises out of their joint 
activity known as collective bargaining. 

The Taft-Hartley amendments recognize the principle that if col- 
lective bargaining is a Federal question, then it must be admitted that 
either party or both could engage in conduct that was subject to cen- 
~ sure. The Taft-Hartley amendments were based on actual experience 
- arising under the Wagner Act. Further experience has shown that 
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the admittedly necessary objectives of the Taft-Hartley Act have not 
been accomplished in full. 

seeepeniationn rulings, and devices adopted by those seeking to 
avoid the congressional intent and purpose have, in many instances, 
defeated the sete for which the amended legislation was passed. 
As an example, the right to self-organization and the other rights set 
forth in section 7 also provide that, except to the extent that such 
right may be affected by an agreement requiring membership in a labor 
organization to the extent set forth in section 8 (a) (3) of the 
amended act, such employees should also have the right to refrain 
from any or all such activities. 

One cannot help but think how hollow such language must sound 
to an individual whose property may have been damaged or who may 
have been violently assaulted or his family threatened because that 
individual employee placed reliance on the provisions of the law that 
th him the right to refrain from forming, joining, or assisting 
abor organizations. 

Still another difficult problem for employers who have, in good 
faith, bargained collectively, with the representatives of their em- 
ployees and concluded a mutually accepted agreement covering al! 
matters that are the subject of onlloctive bargaining, including com- 
plete machinery for final settlement of grievances arising out of the 
administration or interpretation of the contract, is to feel assured 
that they have fully performed their obligation to bargain collectively. 

Under the theory of the National Labor Relations Board in the 
Otis Elevator case, No. 2-CA-247, an employer never concludes a 
contract, but, rather, is subject at all times to Board supervision in 
the administration of the contract and in the matter of processing 
grievances. The Board position is that a grievance involving wages 
set forth in the contract concerns wages and, therefore, the process- 
ing of such grievance is subject to Board jurisdiction, the agreed 
terms of the contract covering the handling of such grievances not- 
withstanding. 

If that reasoning is correct, the same reasoning could apply to dis- 
ciplinary procedures, seniority, vacations, or any other condition of 
employment covered by the contract, even though the parties had nego- 
tiated all of the questions to a mutually acceptable conclusion and had 
set them out in a contract. Thus, it will be seen that there can be no 
stability to any contract between the parties because the Board could 
at all times determine that it had the right to supervise the applica- 
tion and administration of the contract on the theory that the sub- 
ject matter was not patently outside the bargaining area but relevant 
to a subject covered by the contract and, therefore, subject to Board 
jurisdiction as being subject to collective bargaining. 

The present law should be amended so that the Board has no juris- 
diction over labor-contract administration or interpretation. 

Now, the problem of secondary boycott was recognized by the Con- 

ress, and an effort made by the Taft-Hartley amendments to correct 
injuries resulting from the use of that device. Persons who are in- 
jured by secondary boycotts are required to obtain injunctive relief 
through the Board only. The possibility of delay in obtaining relief 
could be fatal to a small business. The right to have direct and im- 
mediate relief from a secondary boycott, as defined in the Taft-Hart- 
ley Act, should be available to any injured party. 
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The present law authorizes employees to initiate proceedings to 
> determine their wishes with reference to the certification by the Board 
of an agency to represent them in collective bargaining, or also to 
> assert that the currently designated or recognized representative no 
} longer represents them. Based on limited personal observation, it is 
© difficult to explain the considerable difference in time between the 
‘filing and election on a claim of representation, and the filing and 
election on a decertification petition. Perhaps an analysis by this 
committee would prove interesting on that point. Bargaining repre- 
sentatives employed by a group should not acquire a feeling of pro- 
prietary interest in the people they represent as agent only. 

To me, there seems to be a growing opinion to regard people who 
) have employed a union, let us say, as their agent, differently from an 
Fagency or employer-employee relationship. They regard them as 
something that they own or have a right in, a property right in. It 
should be just as easy for a group of employees to change bargaining 
representatives as it is to change lawyers or doctors. I mean if liter- 
ally we are going to be sincere in this matter. 

Now, an endeavor to analyze objectively the questions of the extent 
to which the Federal Government should regulate the relationship 
between labor and management and what instrumentalities should be 
+ used for that purpose have led many to believe that if the Federal 
| Government is to so regulate that ultimately all issues and problems, 
» except questions of representation, should be sepa rated from the Labor- 
| Management Relations Act and from the jurisdiction of the Board, 
' that questions of employee and employer rights be dealt with by a 
separate law, that the interpretation and enforcement of contracts 
and arbitration awards should be dealt with separately, and that 
similar separate treatment be given to the subjects of national emer- 
gencies, boycotts, Communist domination of a union, and a mediation 
and conciliation service. It would seem that the National Labor Re- 
lations Board now is required to function in too many inconsistent 
‘ capacities to promote the welfare of all the people. 

Thank you, Mr. Chairman and gentlemen, for your time. 

Mr. Anperson. Do you want us to come back after lunch for ques- 
tioning? 

Chairman McConneti. Yes. We will reassemble at 2:45. 

(Whereupon, at 12:40 p. m., the committee was recessed to be re- 
convened at 2:45 p.m. this same day.) 
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AFTERNOON SESSION 


(The hearing was resumed at 2: 45 p. m.) 
Chairman McConneui. The hearings will please be in order. 

1 think Mr. Smith had another qeustion. 

| Mr. Smrrn. Mr. Bryan, this morning you had something to say 
> about the representation which the Board ruled on and you stated that 
) the Board performed a useful purpose. What was that useful pur- 

pose 

|. Mr. Bryan. Well, the useful purpose was that it decided a question 
» between employees that would have been hard for me to decided with- 
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Mr. Sarru. In other words, you did not want to call the balls and 
strikes; is that right? You did not want to do the umpiring? 

Mr. Bryan. It was a question of the unit, a division of an original 
unit and a question of determining whether this small group of people 
could set up a separate unit or not; and I would have had to take the 
position, had I been in favor of it or felt that that was a proper thing 
to do in carrying out the principles of the law, to have had to 
have said that the main bargaining unit which I have is not proper; 
this small group of people should be recognized as a separate unit. — 

Mr. Smirn. Mr. Porosky, you said this morning that you are op- 
posed to a union shop but not opposed to any employee joining a 
union. Now, if the majority of the employees voted to join a specific 
— the majority of them, should not that majority vote bind all of 
them ? 

Mr. Porosky. When the majority of the employees voted for a 
— union, they voted to elect that union as their bargaining agent. 

he bargaining agent then becomes the servant of the employees, 
They occupy much the same position as I do with respect to my board 
of directors. The board of directors can fire me; the union ought 
to be able to fire that bargaining agent at any time they wish. 

Then, when they negotiate a contract which is their duty, they 
bargain on the basis of hours of work, wages, working conditions, 
and that applies to all because they represent all. 

But if 1 force them into that union by reason of the union shop, 
sir, I would be forcing them into a union in which many of them did 
not believe. They were opposed to the principles and they were 
opposed to the leadership or they were opposed to their reputation. 

May I draw a little analogy? I have been a registered Republican 
all of my life. The last 20 years we have had a Democratic admin- 
istration, and a majority of the voters voted Democratic. That did 
not force me to become a Democrat. ‘The minority has a responsibil- 
ity. It points out the weaknesses that are developed in majority 
thinking, and it is the only safeguard we have in our form of govern- 
ment against a dictatorship. 

Mr. Smirn. That is, a strong minority. 

Mr. Porosky. Yes, a strong minority; and that is why I said we 
do not have any trouble with our employees, some belonging and some 
not because we have a balance of power and there is a stability in our 
labor relationship. 

Mr. Siru. You think it makes for better, or makes the union 
keep on its toes to do a better job? 

Mr. Porosxy. That is exactly it and it tries to do that very thing. 

Mr. Smiru. If they had all of the power in one hand, they could 
just wink at the situation. 

Mr. Porosxy. That is right, and carrying on the idea of the union 
being the servant of the employees, how can the servant of the em- 
ployees force each employee to it? Would not that be akin to making 
the union the master of the employee and not the servant of the 
employee 

Mr. Surru. I do not think that there is any question about that. 

Now, Mr. Anderson, I heard you refer to the law of the jungle. 
I wonder what we mean by the law of the jungle? 

Mr. Anverson. I didn’t refer to it exactly in that way, but that is 
an expression that we hear quite often and when people first start 
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to consider this idea of getting the Federal Government out of labor 
relations, we have heard those who have not given it much thought 
say that “what you want is to return to the law of the jungle.” 

J am sure that that expression has probably been used before this 
committee here previously. It seems to me that that is a sort of a 
cliché that has attained some popularity, usually because it can be 
used for certain purposcs, or the person does not really understand. 
To me it depends a little bit on what you mean by the law of the jungle. 

Mr. Sairu. It is the survival of the fittest, is that not what it gen- 
erally means ¢ 

Mr. ANperson. If you mean, when you say it in that way, that we 
condone violence or brutality or anything like that, that is exactly 
the opposite of what we mean. But if you mean by the law of the 
jungle, the advance of the fittest and the survival of the fittest to some 
extent, it seems to me that a thought we have missed here that ties 
in with something Mr. McConnell said this morning is that, in some 
ways, American people are becoming a little bit weak and a little 
disinclined to take the struggle. 

Actually, I believe that what has made us a great country is this 
law of the jungle, if you want to refer to it that way. It is a matter 
of competition, and no protection from good competition exists except 
as it takes away your individual rights. If someone is fraudulent or 
something like that, we expect protection; but the law of the jungle, 
as such, in the right sense is the survival of the fittest, as you said, 
and the man who is best qualified gets the best job. 

Unless we come a lot closer to that than the tendency seems to indi- 
cate, we will lose many of the things that we have attained in the 
way of a standard of living. Individual excellence is not encouraged 
through anything except competition. I think what has happened 
to the Board and their interpretations indicate a lack of understand- 
ing or a kind of a survival of the fittest on their part, because natu- 
rally it develops that they must perpetuate the job they have and these 
interpretations just seem to fall to a pattern that is not at all new. 
It is thousands of years old. 

Mr. Smirn. Well, I have been very much impressed by the testi- 
mony of you gentlemen. It is heartening to have people coming out 
of hinterland, the so-called provinces, to come in here and tell 
us things. 

It is also rather striking that today over in the other body, Mr. John 
L. Lewis, who needs no introduction to anybody, is also advocating 
the same thing you are. 

Mr. Anperson. Not the Norris-LaGuardia Act, I think. 

Mr. Surru. He has testified this morning that you could wipe out 
all labor laws off the statute books and he would get along. So it 
is rather strange that the great czar and the great boss and dictator 
or oligarch should be over here and you gentlemen here talking in the 
same context of words. 

Mr. Porosky. Westill have a fighting spirit among us. 

Mr. Smiru. That is all, Mr. Chairman. 

Chairman McConne tt. I would like to examine a little more thor- 
oughly this idea of repealing the labor laws. Would it be your 
thought to repeal the labor laws and have no law of any description 
to take its place; no Federal Jaw enacted to take its place? 
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Mr. Anpverson. That is our objective. I think there should be no 
Federal laws and if the States want you might have a little com- 
petition between the States which would not be unhealthy, either. 

Chairman McConnetx. That would, of course, envisage in repre- 
sentation cases, fighting it out with no election to determine it, would 
it not? 

Mr. Anverson. I do not think that we can presume that the States 

would not set up a very orderly procedure. The reason they have 
not, we feel, is that they have felt that the Federal Government his 
taken over the authority, and they have not felt the need to. Some 
States have, but not others. They haven’t gotten into the repre- 
sentation thing very much. 
. Chairman McConnentt. How much would it work in a company 
crossing over quite a few State lines, in a representation case, for their 
union to represent the employees in that company where the company 
crosses several State lines. What would be your thought there / 

Mr. Anperson. Mr. Reidy works with some companies that have 
that problem. 

Mr. Remy. Mr. Chairman, does that not bring up the additional 
question of whether or not it is desirable or a healthy situation for a 
company that has a plant in Illinois, and one in Iowa, and one in 
Kansas, we will say, to attempt to apply one contract, one set of 
rules in three different localities; and so it might be that it would 
be entirely sound and a better operation if the people directly affected 
in a given plant determined through their bargaining representatives 
the conditions that they wanted to operate under in that plant, rather 
than because of a more powerful group, let us say, in a larger unit, 
and a plant in another State they might be forced to accept conditions 
they did not approve of. 

So, while the problem does present itself, I do not think the idea of 
requiring plantwide bargaining, if that was a necessary corollary 
that flowed from State control, would be objectionable. The people 
in the particular plant are the ones that are directly affected ™ the 
particular contract. 

Now, you will say : “Well, large companies have overall policies and 
they have certain policies because of their operations which are 
required to be uniform.” The union may say: “We have certain fun- 
damental concepts that we must have incorporated in our contract.” 

Well, those could be negotiated out on a plantwide basis just as 
well as they could on a companywide basis; that might be in 1, 2, or 
half a dozen States. I do not think that would be insurmountable, 
sir. 

The rights of the individuals in different States could vary, but 
after all, if that was the law in that State, that is the wish of the 
people in that State as expressed by their legislature, and is it not 
proper to say that the wishes of the people in a State as to certain 
conditions of their employment should be controlling in their State 
rather than have to accept the laws of another state? If you take 
another State you might say the Federal Government would do the 
same thing. 

Of course, that gets us into section 14 (b) which I feel was not 
put in there as a matter of lack of consideration, and I think it was 
very sound when it was incorporated in the amendments to the original 
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National Labor Relations Act. I do not foresee that that would 
deprive any individual of his right. I think it would tend to safe- 
guard the rights of the people directly affected in a particular plant 
ina particular State. 

Chairman McConnrit. You might examine the desirability of 
having unions certified by the elective process by some governmental 
body. I think it is probably a good way to prevent industrial war- 
fare, and I think that there is a lot of sense to it. 

Mr. Remy. I think that there is sense to it, sir, and it makes sense 
if one accepts the principle that employees have a right to organize 
and bargain collectively; that they have the right of self-organiza- 
tion, and that has always been a moral right. The feeling was that 
they were not given that opportunity, and there was disparity in 
economic strength, so that was really the principle around which this 
whole theory was developed and the law was to implement that. 

I do not find any quarrel with that principle as I meet the em- 
ployers. As I told you this morning, I deal mostly with the smaller 
employers, but their problems are the same problems as the big com- 
panies, except on a reduced scale, and any iheeffects are more imme- 
diate and disastrous to them because of their size. 

They do not object to that, but they do feel, that in the matter of 
selecting representatives, their people should express themselves in a 
formal manner, where the rules are all understood and you abide by it. 
In other words, it is to require an election. Then that is binding on 
everybody, whichever way it goes. 

You would not have a situation where someone that seeks to repre- 
sent them, if you please, solicits their account and says: “We would 
like to represent you; this is our business; we feel we can give you 
good service, and if you vote for our representation we will under- 
take to represent you and bargain.” The people in a formal proceed- 
ing decide, perhaps: “No; we do not want to hire a union.” Then you 
have a situation permitted by law to say: “Well, we are going to force 
you to accept our representation,” and force them to accept the repre- 
sentation by harassing the employer and endangering his economic 
safety to the point where he may succumb and say: “Well, I cannot 
stand the pressure, I will try and buy peace.” 

We think that that is wrong, and we do not object to the representa- 
tion theory, we think it is sound and we think it is a fair principle, 
but we do think that it should be an orderly procedure and that people 
should be bound by it. They should have no chance to go over again. 

Chairman McConne tt. In national emergency strikes, the situa- 
tion as you would envisage it, would be that the parties normally 
should try to settle it themselves. Should it get to such a point where 
it could not be handled, the President of the United States would 
always be the logical man to step forward if the safety and welfare 
of the Nation is jeopardized, and he could ask Congress for special 
legislation to take care of any situation that he saw fit at that time. 
The very uncertainty of that procedure would be an impelling reason 
for the parties to settle the differences themselves? 

Mr. Reipy. Yes, and we do not think that any group has the right 
to endanger the public welfare or the public interest to gain any parti- 
cular economic ends that they are seeking, and their methods are 
economic pressure no matter how disastrous it might be to the welfare 
of all of the people. 
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Mr. Anperson. We feel that waiting period is, in itself, simply an 
incentive, just to wait it out and somebody is going to appoint a tri- 
partite board, with public, labor, and management and we know what 
we can expect from them and it is better than we can get by bargain- 
ing out, so why not take the chance? 
ut if they did not know what was going to happen to them, and if 
management did not know—put it both eae ae would happen, 
assuming a real favorable tripartite board, but if they did not know, 
there would be a lot more impelling force, as you say, to work it out. 

Chairman McConne.t. I have felt that way for the 
last 2 or 3 years. I believe that this prescribed stereotyped route where 
you do this and then you do something else, and then you wait so 
many days and do something else, is not conducive to the settlement 
of disputes nor to good collective bargainin by the parties involved. 

Mr. Retwy. This is one other thought, Mr. ae on the previous 
question that you asked about the varying State laws. I endeavored 
to give my understanding or my thinking on it. One of the other 
gentleman gave another situation that exists everyday with business 
so situated. He points out that the company that has plants in two or 
more States now is operating its business under different laws such as 
tax laws, safety laws in factories, or health laws, hours of employment 
for females, employment taxes, and so on, so that it is not something 
that is not a day to day procedure. 

Mr. Porosky. May I just add one little experience, Mr. Chairman: 
We have two plants, one in Moline and one in Davenport, and they are 
both picrdonst in Iowa. The two groups are hostile to one another, 
and I have frequently ran up against this: “You let them go their way 
and we will go our way”; “We are over here and we know what the 
situation is over here, and what do they know about our conditions?” 

It comes nearer, to me, to the home-rule principle. These people 
live in an area and they are interested in their neighbors and all around 
them, and let them settle their situation there areawise, the area in 
which they come into competition, socially and economically. I think 
that that is healthy for the employee and it is healthy for the manage- 
ment of that unit even though that unit may be a division of a larger 
unit. 

Chairman McConnext. Are there any other questions? 

Mr. Smrru. Yes; I want to correct the record. When I said a while 
ago that Mr. John L. Lewis was advocating the same thing that you 
did, I probably should add that Mr. John L. Lewis said that he would 
be willing to keep the Arbitration and Conciliation Service. He must 
have some control of them or something or he would not make that 
statement. How do you feel about the Arbitration and Conciliation 
Service? Have you small-business men out in the Midwest received 
any benefits from them ? 

Mr. Retpy. I have dealt with the Conciliation Service, the successor 
to the Commissioners when they were under the Labor Department, 
and frankly many times they have my sympathy. They are in a 
position, most of them men of good faith who would like to try and do 
a job of reconciling the conflicting viewpoints. They have got two 
strikes on them all of the time. 

If they would say to a representative of a large union: “You are 
just wrong as rain and what you are asking is outrageous and I think 
you are unfair in this things,” they might regret it because they would 
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be subject to criticism. Now, I have checked that once or twice and 
talked to them sometimes off the record. They admit that they have 
either experienced or have known of experiences where men have been 
transferred or harassed because they were too critical of a union. 
They can be critical of the employers because what can he do about it ? 

But to get back to their motives, I think they are good. I think that 
most of the men I have dealt with have been men of good will. But I 
do not think they are in a position to be very efficient because chey 
cannot bear down on both sides. 

Mr. Smiru. I have always had a feeling that they were more of this 
umbrella of Government protection, and then there is just some more 
that the people feel, or the unions feel, it is more protection for them. 

Mr. Reiwy. They have no power, and they cannot force anything, 
but they can be used as a sounding board for one party or the other, 
primarily the unions, and they can, in the public mind, adversely 
affect the position of an employer by making adverse reports. 

Mr. Anperson. I think that there is something just fundamentally 
wrong about the whole nature of the thing. Let us just take, or let 
us assume, that an employer is bargaining in good faith, and he likes 
his people and he offers them what he thinks he can rightfully offer 
them and keep his business solvent. He does that, but the union wants 
more and so they come in and, let us say the conciliator is an honest 
fellow and he sees that that is really a good offer. However, is he 
ever in a position just to say flatly: “The union should not get a 
thing?” No, he is a conciliator and he is supposed to get each one to 
give a little more. 

So the fellow in the best position from the employer’s standpoint 
is the one who will not give as much as he thinks he can, and should, 
really, because he has got to leave a little leeway to give some more. 

I think the whole nature of conciliation is wrong and particularly 
when you have a governmental agency involved. 

I heard Carroll] Dougherty make a talk at one time on the Steel 
committee and we asked him the question—it was in a large group and 
I happened to turn in the written question—and I said: “Let us assume 
that steel just cannot give another cent, or in this kind of an investi- 
gation procedure which is, I think, comparable to conciliation, let 
us assume they cannot and you come in there as a conciliating body. 
Is it conceivable that you will say this party is absolutely right, and 
this one is the one that should give?” And he said: “No, that is not the 
nature of what we do.” 

To me that answer is it, and I cannot see in principle how it has any 
validity at all. 

Mr. Smirn. That is all, Mr. Chairman. 

Chairman McConnetu. Well, Mr. Anderson and gentlemen, that 
will conclude the committees’ hearings of you witnesses, and I just 
want to express to you personally and on behalf of the committee, 
not only our appreciation for your appearance, but also for the sug- 
gestion of what has become a rather novel idea. It should not be a 
novel idea, to repeal the labor laws and take the Federal Government 
out of labor-management relations, but it has attained a sort of a 
novel sound as time has passed and both sides have become so used 
to having the Federal Government in these matters. For that reason 
I want to thank you for appearing here today. 
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Mr. Anverson. We would like to thank you for giving us the op- 
praienety to be here and I would like to add one thought in closing, 

t hasn’t only to do with this committee, but we ran into something 
when we were getting our material together which was kind of a 
shock to us. 

We found in trying to develop some cases, some notations for us, 
that we contacted a number of companies and there happened to be 
14 of our local firms there where they had local plants that had cases 
which we thought might be of interest for us to refer to. Out of those 
14, all of them were reluctant to be brought into it at all with the ex- 
ception of these gentlemen here, and there were a few others, who said: 
“All right,” but 5 of them asked us not to even refer to their case num- 
bers, even though they were public property in the services. 

Now, we think that that is rather significant. It hasn’t only to do 
with the National Labor Relations Board; we feel it has to do with the 
whole concept of government by bureau. We began to figure up all of 
the places where they could possibly have harassment originate, and 
] know that there are members on the committee here who will verify 
the fact that harassment is a reality. : 

We cannot cite a lot of cases where people in bureaus such as the 
Wage and Hour Bureau and the Federal Trade Commission and all 
of those, and you can name them by the hundreds, could make it 
uncomfortable for a company, but we know that the fear is there. 
They just do not want to call attention to themselves and become 
conspicuous. 

We felt that it was quite a frightening thing to have that happening 
in this country, and I think that, as I said before, the committee knows 
that that sort of a possibility exists, when, for example, the National 
Labor Relations Board or a trial examiner can in the next case that 
this company gets, give it just a little different treatment. Now. 
nobody is going to catch it, and it does not stick out because they are 
judging good faith. Nobody can judge good faith absolutely, and a 
little shading one way or another is never detectable. 

We just bring it up to point out that something is happening to 
us here which is frightening, and we do not like it. 

Chairman McConnetn. Thank you, Mr. Anderson. Thank you, 
gentlemen. 

The next witness is Mr. Clifton A. Rooker, representing the Stanis- 
laus Implement & Hardware Co., of Modesto, Calif. 

Will you proceed, Mr. Rooker? 


STATEMENT OF CLIFTON A. ROOKER, SECRETARY-TREASURER, 
STANISLAUS IMPLEMENT & HARDWARE C0., MODESTRO, CALIF. 


Mr. Rooker. I should like to call the attention of the committee to 
an error in the typing of my name as it appears in this prepared 
statement. The name appears as “Clifford”, and the correct name 
is “Clifton.” 

Chairman McConnetu. I am glad that you mentioned that to us. 

Mr. Rooker. I do not know that it is particularly important, but 
1 thought that I would correct the record. 

My name is Clifton A. Rooker. I am secretary-treasurer of the 
Stanislaus Implement and Hardware Co. of Modesto, Calif., which, 
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for the past 24 years, has been serving customers in Stanislaus County 
with hardware and farm equipment. 

I am here to submit, as a little business man, my company’s experi- 
ences with the National Labor Relations Board, for I believe that the 
bureau which has been given the responsibility of administering the 
Labor Management Relations Act has, through its own interpreta- 
tions and the philosophy of its staff, completely defeated the original 
objective of the law. 

I am grateful for your permission to appear before you and will 
make my remarks as brief and to the point as possible. I am a mer- 
chant and do not pretend to be qualified to testify in technical terms. 
To me, our entire case is one of prejudicial persecution. It is related 
in all its technical terms in NLRB cases No, 20-CA-512 and 583. 

Since our company became involved with the National Labor Rela- 
tions Board I have talked to many other small employers, where 
unions have been endeavoring to spread their organization and I find 
a similar pattern existing where the personnel of the Board is used 
to assist the unions in their efforts. 

I have also been informed that the Taft-Hartley Act was passed 
by Congress to protect the rights of individual employees against the 
acts of unions, as well as to redefine and curb the authority of the 
NLRB. In view of our experience it would appear that the intention 
of Congress has not workeg out in practice. If you will permit me, 
I will relate to you our experiences in chronological order, based on 
the record. 

In the fall of 1949 it became necessary for us to make certain ad- 
| justments in the operation of our business to preserve financial sta- 
bility. This was accomplished by the reduction of working time in 
our shop, as well as adjustments to our salaried employees. 

During the early part of 1950 the Machinists Union took advantage 
of a slight employee dissatisfaction.and started upon an organiza- 
tional drive in our shop. They approached us, claiming to repre- 
sent a majority of our 30 employees in the shop. 

I might add here, Mr. Chairman and gentlemen, that our total 
number of employees varies from 85 to 100, depending upon the sea- 
son of the year. The 30 involved were determined through a regular 
hearing to be the appropriate bargaining unit. 

We questioned that the union represented a majority and steps were 
taken for an election to determine this question, 20-RC-1068. This 
election was held on October 26, 1950. Thirty ballots were cast. 
Fifteen voted in favor of the union and 14 voted against it. One vote 
the 30th. vote, was challenged on the grounds that the individual 
casting the ballot was ineligible to vote. The man in question is a 
nephew of the president of the company and had worked in the shop 
as a mechanic for a number of years. He had no connection what- 
soever with the owners of the firm, nor had he any financial interest. 
He never had taken part in any affairs of management. He was sub- 
ject to the supervision of a foreman and had the same interest as all 
other employees. We objected to the contested ballot but were over- 
ruled by the Board. This was the beginning. 

I am informed that the act clearly provides section 2 (3) that it is 
only “an individual employed by a parent or spouse” who is not to be 
_ considered an employee in such cases. Had that ballot been counted, 
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we found later, the union would not have been certified as bargaining 
agent. 

“We then entered into a long series of negotiating conferences. A\| 
phases of the proposed contract were resolved with only two excep. 
tions, those being an agreement on final wage rates for 2 or 3 clas. 
sifications and the provision of a union shop. It was the company’s 
unalterable position during the entire negotiations that they would 
not agree to include a union shop clause in the contract, for we were 
not willing to compel those employees who had voted against the 
union to join the union against their will. We also felt that we should 
not place a condition in a union agreement which would compel fu- 
ture employees to be members of the union. ; 

On March 1, 1950, a man by the name of Joseph Basil Sims was 
given employment as a helper in our tractor shop. In our type of 
business we have a rush season during the early spring and up 
through the early part of the summer, during which time farmers 
are planting their land and preparing their crops. Business tapers 
off during the hot summer period and about the first of June work 
had become slack in our shop and our foreman, Robert Cruess, in- 
formed Mr. Sims that it weal be necessary to lay him off. We had 
several reasons for terminating Sims’ employment. First, the seasonal 
letdown in business; second, his work had not been entirely satis. 
factory and we did not consider him the. type of an individual who 
would fit into our work force. 

Information came to us that another company was looking for a 
man with some mechanical background and on June 27 our shop fore. 
man introduced Mr. Sims to Mr. Kenworthy of the John Inglis Frozen 
Food Co. Following this introduction Mr. Sims accepted a position 
with Mr. Kenworthy and left our employ to take the new position 
at a higher wage than he had been receiving from our company. 
Sims remained on this job about a month and then came back and 
asked for his old job back. He was not reemployed. 

It was not until after the Machinists Union had filed a complaint 
with the National Labor Relations Board that we found for the first 
time that Sifis was an active union member. In the complaint filed 
by the union it was alleged that we had terminated Sims’ employment 
because of his union activity. 

On November 3, 1950—please note this date—the Machinists Union. 
District Lodge 41, filed an unfair labor charge against our company, 
which read: “On or about June 27, 1950, the employer laid off Joe B. 
Sims and since that date has refused to employ him because of his 
activities on behalf of the charging labor organization.” This charge 
was amended on January 24, 1951, and a new complaint was issued by 
the National Labor Relations Board on January 25, 1951. 

A hearing was held in Modesto on April 3, 1951, at which time the 
circumstances surrounding Sims’ employment and its termination and 
certain other matters in the complaint were thoroughly gone into be- 
fore William E. Spencer, trial examiner. The attorneys representing 
the NLRB spent. several days endeavoring to prove that Mr. Sims was 
unlawfully discharged and that we had unlawfully refused to re- 
employ him. 

n April 20, 1951, the trial examiner issued his report in which 
we were found to have committed certain minor violations. However. 
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« far as the Sims incident was concerned we were found not guilty 
of having illegally discharged him. The intermediate report stated : 
The circumstances actually attending the termination of Sims’ employment 
fail to convince me that the respondent unlawfully discharged him. Not only 
had he been given notice of layoff before he engaged in union activities, but his 
© employment with the respondent was not actually terminated until he had ac- 
' cepted a position with another company ; nor do I find anything in the respond- 
‘ ent's failure to recall Sims to his old job, which gives substantial support to the 
general counsel’s contention of an unlawful discharge. 


The report stated further : 


Sims’ employment having been lawfully terminated, the respondent was under 
no duty to reinstate him. 
' Might I say here that the things which we did for which we were 
critized by the trial examiner were the result of lack of information 
> and experience. 
» On May 17, 1951, an order was issued by the NLRB which con- 
' tained the following language: 
' It is further ordered that the complaint be dismissed so far as it alleges that 
the respondent discriminatorily discharged and thereafter failed and refused to 
» reinstate Joseph Basil Sims, in violation of section 8 (a) (1) and (3) of the act. 
On July 16, 1951, the union tried again and filed an unfair labor 
charge against us for not reemployming Mr. Sims. 
| With the issuing of the NLRB order we believed that the matter 
+ had been settled and that the decision of the Board was final. How- 
ever, we found that the Board staff members did not agree with this 
‘conclusion. It was their contention that our refusal to rehire Sims 
) was a continuing violation and, therefore, the 6 months’ limitation of 
the law did not apply. On December 14, 1951, the union again filed 
an unfair labor charge against us because we had not reemployed Mr. 
» Sims, and on December 27, 1951, the regional director of the 20th 
' Region issued a new complaint charging us with failure to reemploy 
' Sims. Bear in mind, this was 8 months after the issuing of the 
» Board’s order and 17 months after Sims had sought reemployment 
with our firm. 
Our counsel raised objection to the entire proceedings on the ground 
) that we were being forced to defend ourselves twice on the same set 
» of facts, and also the language of the Labor-Management Relations 
» Act of 1947, in section 10 (b) established a 6 months’ statute of limita- 
> tions for the entertaining of such charges. 
> On January 15, 16, 17, 1952, we were again brought into a formal 
/ hearing before Herman Marx, the trial examiner. The technical 
§ facts in this case are contained in 20-CA-583. Again we were put to 
|» the great expense of securing counsel for the preparation of briefs 
und the presentation of our case. Again we faced an adverse, prej- 
) udiced attitude on the part of the staff of the National Labor Rela- 
tions Board, where the veracity of our witnesses was questioned and 
» the testimony of the union accepted as gospel truth. This attitude 
was further evidenced in the trial examiner’s findings, in which he 
stated : 
_ Because of my impression of Haugh [our counsel] and the infirmities of his 
testimony I am unable to credit his version of the union shop negotiations. 


Aleamo [union business agent] impressed me as a forthright witness and I credit: 
his account of the negotiations and of the statements he imputes to Haugh. 
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After 3 days of hearings, in which the same witnesses were called 
as in the first case, and much of the transcript of the original case 
was read into the new record, it became apparent to us that the union 
and the NLRB, by the simple expedient of changing the original 
charge from “an unlawful discharge” to a “refusal to rehire,” our 
company was being tried all over again after having been once found 
not guilty. 

It so happened that the attorney who was presenting the case for 
the NLRB, Mr. Nathan Burk, had sat as a hearing officer in one of 
the earlier phases of our previous case. He was successful in con- 
fusing our witnesses by questioning them and then turning to their 
testimony on the same point in the pana of the previous case, 
Several months had elapsed between the two hearings and an average 
person finds it impossible to give verbatim previous testimony, even 
though they are testifying about the same general facts. 

On April 8, 1952, Trial Examiner Marx issued an intermediate 
report in which he ordered that we offer Sims immediate employment 
1s a mechanic’s helper in the tractor shop, or an equivalent position, 
without prejudice to his seniority rights and privileges. 

He also found that— 


Having found that the respondent discriminatorily failed and refused to hire 
Joseph B. Sims on or after February 7, 1951, because of the filing of the charge 
in case 20-CA-512, November 3, 1950, I shall recommend that the respondent 
offer Sims immediate employment as a mechanic’s helper, and to make him whole 
for any loss of pay he may have suffered by reason of the discrimination against 
him by paying to him a sum of money equal to his loss of wages between and 
including February 7, 1951, to the date of the offer of employment. 


Again we filed exceptions to the trial examiner’s report, together 
with a brief in support of those exceptions, and on November 19, 
1952, or almost 2 years after the case began, the NLRB issued its 
decision order affirming the Trial Examiner Marx’ rulings. 

We were then advised by legal counsel that there were but two 
courses of action open to us. One was to accept the order of the 
Board, or, second, go to the expense of defending ourselves in the 
United States district court where, we were advised, it would cost 
us a minimum of $2,500. In view of our previous expenses we decided 
that prudence was the better part of valor and decided to conform to 
the Board’s order. We then had our counsel meet with Mr. Louis 
Penfield, regional counsel for the 20th region, as to a possible settle- 
ment. 

He, our counsel, was told that we would not be obligated to pay 
Sims his back pay beyond the date on which the union had called its 
members on strike, which was April 20, 1951, inasmuch as he, Mr. 
Sims, had participated in the picketing of our plant during the early 
part of the picketing. Thereupon we sited the required notice, 
offered Sims his job, and offered to give him his back wages based on 
that had been agreed to by our counsel ‘and Mr. 

enfield. 

On February 4, 1953, we received a settlement stipulation prepared 
by Mr. Bradford C. Wells, field examiner for the National Labor Rela- 
tions Board, and a statement of the amount we presumably owed to 
Mr. Sims. ‘This statement covered quarterly periods, from February 
7, 1951, to December 20, 1952, the date upon which he was reemployed. 
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Much to our surprise, and contrary to our original understand, Mr. 
Wells submitted a statement showing that we owed Mr. Sims $1,783.15, 
of which amount $858.50 was for traveling expenses. A copy of this 
statement is attached to my testimony. Our counsel again contacted 
Mr. Bradford C. Wells to ascertain his method of arriving at such a 
figure. In support of his submission Mr. Bradford Wells then sup- 
plied us with a list of names of 85 employers that Mr. Sims supposedly 
contacted looking for a job between February 2 and July 24, 1951, 
together with an accumulated mileage of 6,220 miles. 

This traveling supposedly took Mr. Sims all the way to Oregon and 
as far south as Long Beach, Calif., looking for work during a period 
when there was a distinct shortage of mechanics on the Pacifie coast 
and when mechanics were in great demand. Mr. Bradford C. Wells 
also allowed Mr. Sims over 10,920 miles of mileage while employed at 
Stockton, which is 30 miles from Modesto. This mileage was allowed 
during a period when Mr. Sims was earning far in excess of what he 
supposedly could have earned had he been working for us. 

Mr. Sims came back to work on December 20 and after a short while 
we ascertained that he was employed by another firm and was working 
ona night shift at the same time he was working for us. After several 
weeks of working intermittently we found it necessary to again termi- 
nate his employment, and we now face the possibility of a return bout 
with the union and the NLRB because of his dismissal. We are con- 
iinuing to collectively bargain with the machinists union, as we have 
been ordered to do, 

This story began on June 27, 1950, and has cost our company con- 
siderable in time, money, and mental anguish. It has also cost the 
Federal Government a tremendous amount for the salaries of those 
who have been responsible for the prosecution of this case during the 
past 30 months. 

I wish to extend to the members of this committee my thanks for the 
privilege of being heard and I sincerely urge you to give serious con- 
sideration to a full examination of the National Labor Relations 
Board, its hearing officers, and its staff, to determine whether or not 
the present statutes are being interpreted as Congress intended that 
they should. 

You will find that the story of our company’s experiences is not 
unique and that many little businessmen have been caught in the same 
trap as we have. 

Should you determine that it is necessary to amend the present law, 
please consider the desirability of removing the Federal Government 
from the field of industrial relations except in those instances where 
the national welfare is endangered. If we must have laws to control 
our employment relations, let the State legislators determine the extent 
to which such laws should go. 
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(The table referred to is as follows :) 


20—C A-583—Stanislaus Implement & Hardware Co., Ltd.—Joe Sims, 716 Kerr 
Ave., Modesto, Calif. 


Liability 
d 


| | 

| Liability | 
accepted 

} by 


Periods Interim | Expense 


1951: 
Feb. 7-Mar. 31 \ $191. 55 

Apr. 1-Apr. 20 55. 76 8.00 

Apr. 20-June 

Oct. 1-Dee. 31 

19652: 


Dec. 20, 1952, bonus 5. $1, 783. 13 


Chairman McConnetz. Judging from your last statement, Mr. 
Rooker, I would say that your major suggestion or proposed solution 
would be to do away with most of our Federal laws danting with labor 
relations, and in that way you would also remove the National Labor 
Relations Board and its field officers and so on from the scene entirely, 
is that correct? 

Mr. Rooker. Only modified to the extent that I feel that in phases 
of activity where the national welfare is at stake, that the Federal 
Government should have authority and laws should be available to 
regulate and control that. 

Chairman McConnetu. I understand that, and I think where the 
very safety and welfare of the country is involved, the Federal Govern- 
ment would naturally be involved in that field. 

Mr. Rooker. Surely. 

Mr. Situ. It is quite apparent from the recitation that you have 
made why California’s population is increasing, that you can go out 
and collect mileage for looking for a job. 

Mr. Rooker. It isa good deal. 

Mr. Suiru. That is very fine, and I do not blame people going to 
California. Was any investigation made by your company as to 
whether or not this was a phony charge of his running around, or was 
he fishing or something like that? 

Mr. Rooxrr. We have made investigation through our legal counsel, 
but have so far been furnished with only the names of these parties, 
or the firms to whom this man is supposed to have applied for a job. 
We haven't gone to those people and asked them if that man appeared 
and asked for a job, no. 

Mr. Smitn. That would be quite expensive. 

Mr. Rooker. That would cost us more than it is worth. 

Mr. Smirn. Well, I find inadequate words to express my opinion 
about such highjacking, and such activities by so-called members of 
this Labor Relations Board. It is another example that they are out 
there to do one thing and one thing only, and that is to help the 
union and to hell with the public and the employer. 

Mr. Rooker. We are a very small segment of the economy, and we 
sell equipment to farmers who farm the land in the immediate vicinity 
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of Modesto. By no stretch of my imagination can I see how we affect 
interstate commerce. Maybe we do, but I cannot see it. 

I also would like to say to this committee that in the process of the 
various negotiations that went on, we as the employer feel that our 
right of free speech was seriously curtailed. We were charged and 
found guilty of unfair labor practices through having talked too much 
by expressing our opinions and that was alleged to be, and according to 
the law I presume it is, an unfair labor practice. At least the hearing 
officer so held. 

However, we have a nice group of fellows; most of them live in the 
immediate area of Modesto, and many of them own little farms there. 
They work for the company, some of them for 8, 10, or 12 years. The 
company is paying all, T assure you, that they can afford to pay, and in 
our negotiations with the union the union did not ask us for any more 
money than we were already paying. They did not ask for any change 
of hours of employment. They did not ask for any change on vaca- 
tions, and they did not ask for anything in the final analysis except 
that we compel our men to join the union. 

We felt that that was a Kiediionciael right that each individual has 
the opportunity to decide for himself, and we assured all of our men 
and all of the union representatives that if the men joined the union 
we would not discriminate against them, and we would not discharge 
them because of their union affiliation. But we did not feel that we 
could, in proper conscience, require men who were opposed to it to 
join the union as a condition of their employment with our firm. 

Mr. Smirit. Do all of vour employees now belong to the union? 

Mr. Rooker. No; I could not answer to say how many, but we are 
still being picketed and we are still negotiating, and we still have not 
resolved the problem of the union shop and our men are continuing 
to work. If they belong to the union, I do not know, I never asked 
them. They do not have to if they do not want to. 

Mr. Smirn. Was there any feeling around that Sims was planted 
in your organization by the union ? 

Mr. Rooxer. No; I do not think so, Your Honor, I really do not. 
I believe he just came there and got a job and when this union activity 
started I think he just got on the bandwagon and they found in him 
avery mealleable tool to carry out their purposes. 

Mr. Smirn. Have they given great shiney to this decision out 
there, in the Modesto papers and citing your company as being unfair, 
that the union made you pay, and so on? 

Mr. Rooxer. We have not paid him yet. It has been publicized, 
yes; but I would not say there has been any great fanfare drawn to it. 

Our customers, who are basically farmers, delight in crossing the 
picket line. They have very little sympathy with the picketing pro- 
gram and as far as our farmer customers are concerned, they just 
delight in coming in. 

We do do business with a few firms, industrial contractors, and it 
is a small part of our business, but that segment of our business is 
somewhat retarded because their employees cannot come in. 

Mr. Smrru. That is a healthy sign, if people will trade with the 
people that have a picket line around them; maybe that is another 
approach to this thing. You can get a picket line and pick up busi- 
ness from farmers. 
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Chairman McConnewy. I was out of the room, Mr. Rooker, when 
you were reading on page 6, and I was startled when I saw this state- 
ment in quotation marks on the part of the new trial examiner, Her- 
man Marx: “Because of my impression of Haugh and the infirmities 
of his testimony I am unable to credit his version of the union-shop 
negotiations. Alcamo impressed me as a forthright witness and i 
credit his account of the negotiations and of the statements he imputes 
to Haugh.” 

That is a queer way to talk as a trial examiner, I would think. 

Mr. Rooker. We felt so. 

Chairman McConneui. I wonder what he means when he says: 
“because of my impression”? 

Mr. Rooker. He apparently did not think Mr. Haugh was telling 
the truth, that is all I can say. 

Mr. Smiru. He was looking for something to override the other 
examiner. 

Chairman McConnewtu. Mr. Rooker, thank you very much for your 
appearance here. 

Mr. Rooxer. I thank you for my opportunity and I did not come 
here with any established theories or recommendations to make. I 
am simply a small operator and I wanted you gentlemen to know the 
problem we have been faced with. I am sure that in the light of this 
and all of the other testimony that you have received, that out of it 
will come a much healthier labor law that will contribute to greater 
labor and industrial stability and peace in the country. 

Chairman McConne.i. x presentation of the actual happenings in 


various parts of the country are most helpful to us, they really are. 
Thank you very much, Mr. Rooker. 


The next witness is Mr. Lawrence Gilbert, representing the A. L. 
Gilbert Co., of Oakdale, Calif. 


STATEMENT OF LAWRENCE B. GILBERT, A PARTNER IN THE FIRM 
OF A. L. GILBERT CO., OAKDALE, CALIF. 


Mr. Giteerr. Mr. Chairman, my name is Lawrence B. Gilbert. 
I am a partner in the firm of A. L. Gilbert Co., a family copartner- 
ship. We operate a grain and feed business in the city of Oakdale, 
Calif., which has a population of about 4,000. 

Mr. Smrru. Where is Oakdale in relation to California? 

Mr. Gireert. It is 15 miles from Modesto, in the San Joaquin 
Valley of California. 

Our business was established by my father in 1899. I have been 
associated with the business since my graduation from high school 
in 1926, except for 5 years, 1941-46, during which time I served in 
the Army. We have 34 employees. 

My family has operated our business in what we believe to be an 
honest and forthright manner. I am a grain dealer and not an expert 
on Government procedures. We have always conformed, to the best 
of our understanding, with all Government regulations under which 
we have been called upon to operate during the past 15 years. 

With your permission, I would like to relate to you my experiences at 
the hands of Government employees in the National Labor Relations 
Board. I understand this Board is responsible for the administra- 
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tion of the Labor-Management Relations Act, to which you are con- 
sidering amendments. 

It is with a calculated risk that I present this testimony because 
the unfair labor practice charge filed by the teamsters union against 
our company is still undecided and the decision rests in the hands of 
those about whom I am about to testify. Notwithstanding this fact, 
I believe it my duty, as an American citizen, to relate to you some 
of the things that have happened to me and to urge you to take 
whatever action is necessary to prevent them from happening to 
others. 

I am convinced, from our own experience, that the real solution 
rests, not in a revision of present statutes, but rather in a complete 
replacement of the personnel who are charged with the responsibility 
of administering the law. If it is impossible, under the present law, 
to clean out all of the personnel of the NLRB and replace them with 
fair-minded employees who have not been indoctrinated as crusaders 
and servants of unions, then I propose that you give consideration to 
the position taken by the California Association of Employers whose 
statement I have been asked to present for filing in the minutes of 
this hearing. I sincerely believe, with my limited knowledge, that no 
law is better than those who administer it. 

Briefly, our experience began last June. The legal details are all 
contained in the Government files under case number 20-CA-—746. 
Our employees had been approached by the teamsters union. We 
had no quarrel with the union and advised our employees that they 
should make their own decision. We felt, as did our employees, 
that the only method of determining this question would be through 


an NLRB election. The union, however, insisted that we grant recog- 
nition without going through this procedure. We asked that the 
union a this request in writing. The union refused and on July 3 


we had a picket line placed in front of our establishment. Our em- 
ployees were not familiar with such things, did not approve the 
action of the union, and continued to work in spite of the pickets. 

On July 17, the union filed an unfair labor practice charge against 
us with the NLRB. A field examiner by the name of Albert Schneider 
was assigned to investigate the case, and it was at this point that 
my real experience began. After Mr. Schneider had contacted the 
local officials of the union and had completed his investigation in 
Oakdale I was summoned to appear before him at the office of the 
NLRB in San Francisco. 

In response to this request I appeared before him on September 11, 
1952, with Mr. Caldwell of the California Association of Employers. 
For several hours I was forced to answer leading questions by Mr. 
Schneider and it was evident, from his questions, that he was attempt- 
ing to build a case for the union. It was necessary, during this con- 
ference with Mr. Schneider, for Mr. Caldwell to reprimand him for 
his method of questioning and Mr. Caldwell informed him at that 
time that unless he was willing to act like a gentleman and conduct 
himself in an orderly manner we would request the Regional Director 
Gerald Brown, to remove him from the case. As evidence of his 
bias he stated at one point that he personally would amend the charges 
so that they “would stick.” 

All during this conference Mr. Schneider was taking notes on a 
scratch pad and when he had finished talking to us he turned his 
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note pad to me and said, “Here is what you have said, now sign it.” 
I noticed it was a deposition and that it contained many statements 
which were not true. I did not sign it. I informed him at that time 
that if he wanted an affidavit from me I would take his notes and 
correct them and submit them in affidavit form. This Mr. Schneider 
would not allow me to do. Later, I did prepare an affidavit which 
contained the truth. However, Mr. Schneider’s original statement, 
written in longhand, was presented on February 2, 1953, into the 
record of the hearing by NLRB attorney, Mr. Scolnik, as General 
Counsel’s Exhibit No. 5. The details of this submission are contained 
in the transcript of the hearing on pages 400 to 407. 

Our attorney objected to Mr. Schneider’s statement being admitted 
in evidence. However, Trial Examiner Myers overruled the objection 
and it was taken for evidence in the case. 

I relate this incident only to show the methods used by field exam- 
iners in taking affidavits because I have been informed, by persons 
who know, that the field examiners for the NLRB obtain most of 
their affidavits in the same manner, and these affidavits are used as 
evidence in subsequent hearings. I do not believe they would be 
admissible in any other court. 

On September 11, 1952, we also filed a charge with the NLRB 
against the union, charging them with an unfair labor practice for 
vicketing us because we would not recognize the union without a 
legally conducted NLRB election. This petition was promptly 
dismissed. 

In due time Mr. Schneider’s amended charges were filed against 
us and a formal hearing was conducted before Trial Examiner How- 
ard Myers. The hearing commenced on January 15, 1953, in the 
conference room in the Stanislaus County Courthouse, at Modesto, 
Calif. We had engaged Mr. Kenneth C. McGuiness, San Francisco 
attorney, to assist our regular counsel, Mr. George H. Ackley. The 
attorneys appearing on behalf of the General Counsel were Robert J. 
Scholnik and Robert V. Magor. 

I will not attempt to relate all of the things that happened during 
the 6 days of the hearing. They appear in the official report of 
proceedings and are far too technical for me to understand, but I 
would like to give you my observations as a citizen being tried before 
what amounted to a “kangaroo court.” 

I should tell you that after the first 2 days, and when it became 
evident that the case could not be concluded within the allotted time, 
the hearing was reconvened on February 2, 1953, and continued on 
through Pitireary 5, 1953. There are 881 pages of testimony. I 
merely mention this to give you some idea of the expense our company 
has been put to with lawyers fees and cost of transcript, not count- 
ing our time or the time of our employees who appeared as witnesses. 

From the opening day of the hearing it was evident that we were 
not in a court of justice, for the Government’s case against us was 
presented in such a way that we were presumed guilty before the case 
was tried. To me it seemed rather unusual that we should spend so 
much time haggling when the only real question involved was whether 
our employees had the right to vote at a secret election to determine 
their bargaining agent, and whether we had the right, as employers, 
to insist on an NLRB election before recognizing the teamsters 
union and bargaining. 
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The method of questioning by the NLRB attorney would not have 
been considered ethical in any other court. On many occasions the 
judge, who in this case was the trial examiner, assisted Mr. Scolnik, 
the prosecutor, in the examining of witnesses. At one point on cross- 
examination, Howard Myers, the trial examiner, deliberately tried 
to get one of the witnesses to say he heard me say something I had 
not said. Our attorney objected in such a manner that Mr. Myers 
finally apologized. 

Several of my employees were told by the attorneys for the NURB 
that if they testified right they would surely be granted pay for the 
time they had been off the job. One NLRB witness was put back 
on the stand twice to contradict the truthful testimony of three other 
men and myself. 

The prize comedy of the whole farce occurred during the last day 
of the hearing when Mr. Scolnik placed one of our employees, whose 
testimony had agreed with my testimony completely, back on the 
stand in an effort to contradict my testimony and change his own. 
Mr. Scolnik had promised him several hundred dollars in back pay 
if he would change his testimony. It so happens that this employee 
is honest. He refuses to lie and the NLRB offer is a matter of record 
in the transcript of our case. 

To further substantiate this, I have a statement from that employee, 
Harry Dickerson: 


To Whom It May Concern: 

The night of February 4, 1953, after the hearing that day, I was asked by Mr. 
Scolnik to remain at the hearing room and talk to him. 

He asked me to change my testimony as previously given to show that I was 
laid off from work because of the union trouble. He also figured if I changed 
my testimony so the Gilbert Co. lost I would receive $500 back pay. I said the 
testimony I had previously given had been the truth as I had sworn under oath 
to tell the truth and that I had no back pay coming from the Gilbert Co. as I 
had not worked for it. 

Mr. Scolnik also asked me to testify that I had argued with Lawrence Gilbert 
about going back to work. But the fact is I had not argued with Lawrence 
Gilbert about going back to work. 

The next day, Mr. Scolnik called me on the stand and tried through ques- 
tioning to get me to change my testimony, but I did not change it. 

I have this statement for the record signed by Mr. Dickerson. 

Gentlemen of the committee, if you have never sat through a hearing 
conducted by the NLRB I suggest that you do so—and if you are not 
convinced, after that experience, that such proceedings should not be 
allowed in these United States, then my concept of American justice 
has been completely in error. Revision of the Jaw will not cure this 
evil. 

Again, let me thank you for the privilege of appearing before you. 
I sincerely hope my testimony has been of value and urge you to give 
consideration to a complete investigation of this Government Bureau. 

Mr. Smiru. Well, I am getting out of words all of the time think- 
ing about that, but that is a rather serious charge to have a man offer a 
man offer a witness money to testify. Now, of course, he did not offer 
cash, he said: “If you will change your testimony so we can stick the 
Gilbert Co., you will get back pay.” That was his bribe. 

Mr. Gieert. That is right. 

Mr. Sairu. Is this man Dickerson still employed by your company ? 

Mr. Yes, sir. 
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Mr. Smrru. How long has he been with you? 

Mr. Giieert. He was with us for about 6 months before the strike 
and he has been with us now about 5 months again. He was one of the 
employees that they were going to stick us on discharging, and he was 
away on a vacation or a trip at the time this happened, and he had 
made no arrangements about coming back to work and when he got 
back he did not have a job temporarily. So they got hold of him and 
got him on the picket line and when we needed a man we put him back 
to work like we promised to. 

He was one of the fellows who was named in the charges that we 
fired him. He never did say he was fired and they tried to get him to 
say he was fired, and he would not. This is his voluntary testimony 
and it is his own statement. 

Mr. Smiru. I think the counsel should make a note of this particular 
case and when we get back into the Homedale case there is a lot of 
similar pattern here as to the method of operating on the part of these 
examiners, 

Mr. McCape. Mr. Gilbert could make available to the committee 
this portion of the NLRB record, which shows the offer that was 
made? You say he refused to lie and the NLRB offer is a matter of 
record in the transcript of your case. 

Mr. Gitpert. The attorney explained that in the record on the last 
day of the transcript. I can get that for you. I wanted to bring the 
transcript along, but our attorney would not let me have it. 

(The information referred to will be available for reference when 
furnished.) 

Chairman McConnetu. I might say, Mr. Gilbert, that it is our in- 
tention to bring in quite a few of these field examiners and regional 
oflice groups or individuals as they have been mentioned in the various 
cases. It is our intention to let them tell their side of the story, and 
then the committee will be able to judge better the handling of the 
ov of the law in connection with any amendments we are con- 
sidering. 

I think it is only fair that we hear all sides of the question, naturally. 
They will be brought in here and we are saving approximately a day 
and a half or 2 days just to hear various individuals of the National 
Labor Relations Board setup. 

Mr. Gieerr. You understand our case has not yet been decided and 
our brief was submitted on the 10th of March. We as yet have not 
had a decision. 

Chairman McConnett. It is quite amazing that all through this 
testimony there is uniformity in statements made by witness to the 
effect that there have been delays that seemed long and unnecessary, 
and charges of partiality. It comes from witnesses from labor, and 
witnesses from management, and it has been rather surprising all 
through these hearings. 

I said months ago in my early speeches and statements, that I antici- 

ated that the procedures and setup and administration policies of the 
Board would be one of the areas where there would be quite a bit of 


discussion, and that certainly has proven to be quite accurate and quite 
true. 
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I also want to thank you, Mr. Gilbert, for taking the time to come 
here from California. Once again, a witness has added some practical 
experience to our record. 

Mr. Gitpert. We appreciate the opportunity, and we really do not 
like it. 

Chairman McConnety. Thank you. 

Mr. Gitpert. Did the Employers’ statement get into the record on 
the basis of what I have submitted ? 

Chairman McConnetx. Without objection that will be received 
into the record. 
(The statement referred to is as follows:) 


STATEMENT OF THE CALIFORNIA ASSOCIATION OF EMPLOYERS FILED BY LAWRENCE B. 
GILBERT 


Mr. Chairman and gentlemen of the committee, the California Association of 
Employers has requested its member, Mr. Lawrence B. Gilbert, to present the 
epclosed statement for your consideration. It is earnestly requested that this 
statement be included within the minutes of the hearing. 

The California Association of Employers is an organization of small-business 
men, engaged in all types of business in the smaller cities and towns in Cali- 
fornia and Nevada. Special mention of the fact is made that the members of 
this association are not located in major industrial or metropolitan areas but 
are more representative of smaller businessmen throughout the United States. 
It is in the interest of this particular type of employer that we submit our pro- 
posals for substantial revision of Federal labor laws. 

Your committee could perform no greater service to promote the general wel- 
fare than to recommend to Congress that there be Federal decontrol in the field 
of Federal labor legislation. To this end all the members of this organization 
join in such a request. 

The gereral welfare of the people of the United States demands a complete 
overhaul of Federal labor laws. The basic difficulties with present labor laws 
stem from two primary sources. The first of these is Federal encroachment 
through regulation of matters of primarily local or State concern which affect 
interstate commerce only in a remote, indirect and insubstantial manner. The 
second is the failure to prevent monopolies by labor organizations with the 
resultant growth of the power of labor into a potent political organization capable 
of destroying our competitive economy. To cure effectively these deficiencies 
in present labor legislation requires us to revise the present approach to the 
problem. 

It is the purpose hereof to demonstrate that Federal labor legislation should 
be directed at and limited to the particular evil which is of real national concern, 
and that the regulation of other evils should be left to the States. 

We propose, therefore, the following: 

1, The withdrawal of Federal control of labor-management relationships. 

2. Revision in Federal labor laws to accomplish such withdrawal. 

3. New legislation designed to curb strikes of national or interstate importance. 

4, Revision of the antitrust laws. 

5. Prohibition of mondpoly by labor organizations. 


CONSIDERATIONS GOVERNING THE ADVISABILITY OF WITHDRAWING FEDERAL CONTROL 
OF LABOR-MANAGEMENT RELATIONSHIPS AND REVISING FEDERAL LABOR LAWS 


The following are considerations which govern the advisability of withdrawing 
Federal control of labor-management relationships : 

1. The mere fact that Congress may have the constitutional power to regulate 
the labor-management relations of purely local business and industry is not 
sufficient reason for using such power to regulate matters of primarily local 
concern which affect interstate commerce or other States or the Nation only in a 
remote or theoretical way. Both the spirit of the Constitution and sound prin- 
ciples of political science enjoin that the Federal Government should concern 
itself only with matters really affecting the Nation as a whole or, at least, more 
than one State, and leave to the States the regulation of such matters as are 
essentially and practically of only local concern. State legislative bodies are 
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more satisfactory by reason of their proximity to the seat of conflicts arising 
between labor and management to enact legislation which will be more nearly 
representative of the needs of the community than is Federal legislation. Dye 
to the wide range of the type of endeavor, economy, mode of life and work or 
industry involved in such divergent localities as the highly industrial North, for 
example, and the agricultural South, it is inadvisable to attempt through a single 
legislative bill to impose on such divergent economies an identical form of labor. 
management relations. In brief, the labor problems of the miner working hun. 
dreds of feet below the surface of the earth in Nevada and the cotton-mill worker 
of New Hampshire cannot be resolved by the application of the overall panacea 
attempted to be provided by a Federal labor-management relations act. 

In addition, there is no reason why the Federal Government should establish 
and regulate collective bargaining in every State in the Nation right down 
through practically all business and industry, merely to achieve as an incidenta| 
byproduct of such regulation some reduction in number of the relatively few 
strikes which are of real national importance. Federal legislation on this sub- 
ject should be directed at and limited to the particular evil which is of real 
national concern, and regulations of other evils should be left to the States. 

2. The history of the treatment accorded labor legislation by States fully 
demonstrates the ability of State legislatures to enact legislation more nearly 
responsive to the wants and needs of the community than an overall Federal act, 
Several States revised their previously enacted little Wagner acts to provide for 
coverage of unions and employees well in advance of the Taft-Hartley Act. 
Many States have passed legislation regulating labor disputes involving public 
utilities, a field of regulation largely untouched by congressional enactment to 
date. In addition, several States have undertaken social reforms which have 
not to date been adopted by Congress. The record of State legislative accomplish- 
ment in the fields of commerce, labor legislation, and domestic relationships is a 
substantial and highly satisfactory one which clearly indicates the capacity of the 
States to regulate and control adequately the affairs and relationships of their 
citizens on a statewide rather than nationwide basis. 

3. A fundamental question which arises in connection with the proposed 
amendment of national laws pertaining to labor-management relations is whether 
or not the amendment of such legislation deprives labor of any vested constitu- 
tional right to be protected in its primary function of collective bargaining. This 
question was expressly adjudicated upon in the case of National Labor Relations 
Board vy. Budd Manufacturing Co. (1948) (169 Fed, 2d 571, Cert. Den. U. S. 8S. C., 
Jan. 10, 1949). The court there held that the right of labor to form labor or- 
ganizations and to bargain collectively, although protected as an exercise of the 
constitutional guaranty of freedom of speech, freedom of the press, and right of 
assembly, is entitled to protection only against governmental infringement ; but 
that the right to such protection against employers is purely legislative, to be 
granted or withheld in the public interest as Congress may decide. Accordingly, 
it is clear that if Congress desires to withdraw its protection of the bargaining 
rights of employees and relegate such matters in the future to the legislative 
control of the States, no constitutional rights of employees will be thereby 
violated. 

4. It is not here contended that the Federal Government should relinquish 
control of the industrial disputes which, because of their nationwide impact, will 
act directly to impede the flow of goods in interstate commerce. In fact, it is 
believed that the irreducible minimum of control which should remain to be 
exercised under congressional enactment is an authority to be exercised either 
by the Executive or by an administrative agency over strikes in certain key 
industries where such strikes would have a potential ability to seriously curtail 
the commerce of the Nation. An instance of such an act is already provided in 
the Railway Labor Act by which a procedure known as a ‘“‘cooling-off period” 
may be imposed before the calling of the threatened strike. Such act is justified 
on the ground that common carriers are the lifeblood of the commerce of this 
Nation and any protracted strike of the employees in such an industry would 
have the effect of strangling the business of the country. 

Furthermore, our experience in recent years of the effects of strikes in the 
coal and steel industries makes it evident that those particular industries are as 
fully basic to our national economy as the railroad industry, and. certainly 
Congress in relinquishing control of labor-management relationships should 
retain sufficient control to forestall any crippling strikes in these two additional 
basic industries. It is beyond the bounds of reason that any group of men in the 


Nati 
> coal 
mak 
of ge 
The 
4 cont 
and 
ing 
toe 
colle 
quat 
regu 
jndu 
com 
ke 
Ant 
> Con 
She 
labe 
aga 
of s 
nes 
spe 
> not 
> ene 
tion 
or 
dec 
wh 
254 
U. 
lab 
Co 
inj 
lec 
co 
en 
cu 
be 
RE 
3 
ne 
in 
of 
st 
sc 
st 
01 
t 
st 


LABOR-MANAGEMENT RELATIONS 3041 


Nation should have the power to close down the transportation, communications, 
coal or Oil industries, for example. The Wagner and Taft-Hartley Acts both 
make an oblique instead of a direct approach to the subject of strikes which are 
of general national concern, as distinguished from essentially local concern only. 
The theory of both of these statutes is that absence of collective bargaining 
contributes to industrial strife and strikes which affect interstate commerce, 
and both statutes proceed from that starting point to establish collective bargain- 
ing throughout the Nation as far down as the power of Congress can reach, and 
to establish elaborate regulations deemed important to protect the right of 
collective bargaining. Thus, the real problem of strikes of that nature is inade- 
quately provided for and the whole subject of collective bargaining is incidentally 
regulated in great detail down through a multitude of little businesses and 
industries of purely local character, the operations of which affect interstate 
commerce and other States in only a purely theoretical sense. 

5. A history of the various antitrust enactments, commencing with the Sherman 
Antitrust Act, discloses a protracted and concerted attempt on the part of 
Congress to except labor unions from the provisions of the antitrust laws. The 
Sherman Act as originally passed contained no language expressly exempting 
labor union activities. Federal courts, however, soon applied the law to unions 
in a number of cases and injunctions were used to enforce the Sherman Act 
against unions. As a result of these court decisions, and for the further purpose 
of supplementing and strengthening the Sherman Act against monopolistic busi- 
ness practices, Congress in 1914 passed the Clayton Act. Section 6 of that act 
specifically provided : 

“That the labor of a human being not a commodity or article of commerce, 
nothing contained in the antitrust laws shall be construed to prohibit the exist- 
ence and operation of labor * * * organizations * * *: nor shall such organiza- 
tions, or the members thereof, be held or construed to be illegal combinations 
or conspiracies in restraint of trade under antitrust laws.” 

Notwithstanding this express language, the United States Supreme Court 
declined to interpret the Clayton Act as indicating a congressional purpose 
wholly to exempt labor unions from the Sherman Act (Duplex Co. v. Deering, 
254 U. S. 448; Redford Cut Stone Co. v. Journeyman Stonecutters’ Assn., 274 
U. 8. 87). The Court held in these cases that the Clayton Act did not exempt 
labor union activities involving secondary boycotts. In order to escape the 
effect of the Duplex and Bedford decisions, Congress then passed the Norris- 
LaGuardia Act. That act greatly broadened the meaning that the Supreme 
Court bad attributed to the words “labor dispute,” further restricted the use of 
injunctions in such a dispute, and clearly indicated the protection to be accorded 
the rights of employees to engage in “concerted activities for the purpose of col- 
lective bargaining or other mutual aid and protection.” This last-mentioned 
congressional purpose found expression and culmination in the Wagner Act, 
enacted by Congress in 1935. If great aggregations of power of labor are to be 
curbed and controlled as similar aggregations of the power of business and 
industrial organizations are controlled by the various antitrust acts, there must 
be adequate amendments of the Federal antitrust laws. 


RECOMMENDED REVISIONS IN FEDERAL LABOR LAWS TO ACCOMPLISH WITHDRAWAL OF 
THE FEDERAL CONTROL OF LABOR-MANAGEMENT RELATIONSHIPS 


1. Both the Wagner and Taft-Hartley Acts should be repealed with a con- 
gressional declaration that the subject matter is one for the States. It is of 
no legitimate concern to the Federal Government whether collective bargaining 
does or does not exist in any particular State, so long as strikes do not occur 
in that State which threaten the economy of a group of States or of the Nation, 

2. New Federal legislation should be drafted designed solely to curb strikes 
of national or interstate importance. Such legislation should be geared to some 
stated principle by which the national interest in any particular strike can be 
measured, with provisions for determination of the fact of national interest by 
some Federal agency and provision for review by the courts. Such legislation 
should also be concerned with the subjects of absolute prohibition of such strikes 
or cooling-off period, or conciliation, arbitration, etc. Said mediation and con- 
ciliation of labor disputes should be restricted to such disputes as might lead 
to strikes which are of real national interest or concern only. 

3. The Norris-LaGuardia Act should be repealed, or at least amended in such 
particulars as to render the Federal courts available to enjoin strikes of inter- 
State or national importance. If the act should not be repealed, the nature of 
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any amendment should depend upon the provisions of any Federal legislation 
dealing with strikes of interstate or national importance so that the provisions 
of the two statutes will smoothly dovetail. 

4. If there is to be a proper restraint of the power of labor in the public 
interest, there must be in addition to repeal of the Wagner and Taft-Hartley 
Acts, an amendment or repeal of the Norris-LaGuardia Act (to strengthen the 
position of the Federal Government in its area of legitimate concern and with- 
draw it from the field with which it has no legitimate concern), a revision of 
those portions of the provisions of the Clayton Act as were directed to the 
question of exempting labor unions from the operations of the Federal antitrust 
laws. Considering, concurrently, the problem of a single labor leader being 
able to call out on strike all the workers in a key industry of national importance, 
the most direct and adequate solution is new Federal legislation as suggested 
in item 2 above, authorizing some Federal agency or Federal court to declare the 
national importance of such a strike and to forbid it, with adequate provision 
for speedy and effective action. 

In other words, it will not be sufficient to enact new legislation at this time 
which places labor unions within the scope and orbit of the Sherman Antitrust 
Act, but there must be in addition a striking down of all other provisions of 
Federal law which presently combine to accord to labor unions immunity from the 
provisions of the Sherman Antitrust Act. In the absence of action in this regard, 
it is likely that a positive enactment of law passed by Congress purporting to 
subject unions to the Federal antitrust laws will become hopelessly entangled 
with past congressional enactments in this regard. 

5. Congress should make its intention clear by express statutory enactment 
that in withdrawing from the field of labor-management relations, it intends that 
the States shall occupy the field in whatever particulars Congress may choose to 
dictate. In other words, in repealing existing Federal statutes pertaining to 
labor-management relations, there should be concurrently a statutory declara- 
tion by Congress to the effect that uniformity of regulation of labor-manage- 
ment relations by Congress is no longer deemed in the national public interest. 
For, in the absence of such a congressional declaration, there is bound to occur 
prolonged litigation respecting the question to what extent Congress, by its repeal 
of applicable Federal laws pertaining to labor-management relations, intended to 
withdraw from the field, and similarly, to what increasing extent it was intended 
that the States should occupy such field. Precedence for such a procedure exists 
in the treatment by Congress of the question of National versus State control of 
insurance companies. For some 75 years the United States Supreme Court held, 
whenever the question was presented, that the commerce clause of the Constitu- 
tion did not deprive the individual States of power to regulate and tax specific 
activities of foreign insurance companies which sold policies within their 
territories. 

In 19438, for the first time in the history of the United States Supreme Court, the 
question arose whether a Federal statute, in this instance the Sherman Antitrust 
Act, could be applied to the activities of insurance companies doing business 
across State lines. In the leading case of United States v. Underwriters Associa- 
tion (1944) (322 U. 8. 533). the Supreme Court flatly held that the Sherman 
Antitrust Act could be applied to a conspiracy to restrain interstate trade in fire 
insurance, and that Congress did not intend that the business of insurance should 
be exempt from the operation of the Sherman Act. As a result of this decision, 
several nationwide insurance companies Commenced a practice of disputing the 
jurisdiction of the various States in which they did business to impose a tax on 
their activities, contending, in effect, that since they were doing business in inter- 
state commerce, such taxing and regulating activities would operate as an un- 
constitutional burden on such commerce. As a direct result of this concerted 
movement by the insurance companies, Congress in 1945 enacted the McCarran 
Act, since upheld in Prudential Insurance Co. v. Benjamin (1946) (328 U.S. 408), 
which specifically authorizes State regulation and taxation of the business of 
insurance. The preamble to the McCarran Act stated in effect that the business 
of insurance, although done in interstate commerce, could continue to be regu- 
lated and taxed by the various States. 

Significant in this respect is the case of Local Union ‘No. 10, United Association 
of Journeymen Plumbers and Steamfitters v. Graham (No. 86), in which the 
United States Supreme Court in March 1953 held that a Virginia State court in- 
junction, under Virginia’s “right-to-work law,” against the plumber union’s peace- 
ful picketing of a construction site in order to coerce a general contractor into 
eliminating employment of nonunion workmen is not inconsistent with the 14th 
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amendment. The plumber union’s picketing of a partially nonunion construction 
site in a manner which induced all unionmen to stop work and thus bring it to a 
standstill was for the purpose of compelling the discharge of nonunionmen in 
violation of Virginia’s “right-to-work law.” 

6. In the foregoing we have recommended repeal of the Wagner and Taft- 
Hartley Acts, new legislation designed to curb strikes of national or interstate 
importance, revision of the antitrust laws, and a declaration by Congress making 
its intention clear by express statutory enactment that it is withdrawing from 
the field of labor-management relations and intends that the States shall occupy 
the field in whatever particulars Congress may choose to dictate. In addition, 
consideration should be given to prohibiting the monopoly by any labor organi- 
zation in any industry in interstate commerce which might have the power to 
jeopardize the maintenance of the national economy or any substantial segment 
thereof. This could be effectively done by a positive amendment of the Sherman 
Act. Such legislation could well be in addition to the legislation suggested in 
item 2 above and, like the other legislation proposed herein, would do no harm 
to collective bargaining. Thus, if a union got to a size where a strike by it could 
imperil the Nation or any substantial segment thereof, it would be declared an 
unlawful union and the courts, proceeding under such an amendment to the Sher- 
man Act, would, as in the case of corporations, break the union into segments 
and prescribe the limits of the permissible cooperation between such segments. 
The result would be a decentralization of the administrative facilities and opera- 
tions of labor unions and the restriction of their activities to a jurisdiction con- 
fined within State or regional boundaries. 

Typical of such a union is John L. Lewis’ United Mine Workers Union—a union 
that has repeatedly and continually imperiled the entire economy of the United 
States. Asa result, the industrywide union of the UMW, resorting to industry- 
wide bargaining, has been able to usurp not only the prerogatives of management, 
but the powers of government, so that today John L. Lewis is a czar over the coal 
industry, regulating production, prices, wages, and the lives of men, and, indi- 
rectly but no less seriously, he dictates the state of the national economy depend- 
ent as it is on the basic industry of coal. 

The 3-day week in the coal industry from time to time imposed by the UMW 
did not represent a bona fide attempt by the UMW of America to improve their 
working conditions through shorter hours and higher wages. Rather it was a 
brazen attempt to control the production and price of coal and as such was a 
wholly illegitimate activity of a labor union. 


Chairman McConnett. The schedule for Monday is as follows: 

Monday, April 27, 10 a. m., Mr. Arthur Snapper, representing the 
Union Employers’ Section, Printing Industry of America; and Mr. 
John H. Doesburg, Jr., representing the Master Printers’ Section, 
Printing Industry of America. 

At 2 p. m., Mr. Elisha Hanson, general counsel, American News- 
paper Publishers’ Association ; and Mr. LeRoy Jeffers, attorney, Hous- 
ton, Texas; and Mr. James D. Francis, president, the Powellton Coal 
Co., Huntington, W. Va. 

The committee will now adjourn until 10 a. m., Monday, April 27. 

(Whereupon, at 4:15 p. m., the hearing was recessed until 10 a. m., 
Monday, April 27, 1953.) 
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MONDAY, APRIL 27, 1953 


House or 
ComMMITTEE ON Epucation anp Lapor, 
Washington, 

The committee met at 10 o’clock a. m., pursuant to recess, in room 
429, House Office Building, Chairman Samuel K. McConnell, Jr., 
presiding. 

Present: Representatives McConnell, Gwinn, Smith, Kearns, Bosch, 
Holt, Rhodes, Wainwright, Frelinghuysen, Barden, Kelley, Lucas, 
Bailey, Perkins, Howell, Wier, Elliott, Landrum, Metcalf, and Miller. 

Present also: John O. Graham, chief clerk; Fred G. Hussey, minor- 
ity clerk; Edward A. McCabe, general counsel ; Jock Hoghland, assist- 
ant general counsel; Russell & Derrickson, chief investigator; and 
Ben H. Johnson, investigator. 

Chairman McConne.u. The hearings will please come to order. 

The first witness this morning is Mr. Arthur Snapper, representing 
the Union Employers’ Section of the Printing Industry of America, 
Inc. Are you ready, Mr. Snapper? 


STATEMENT OF ARTHUR SNAPPER, REPRESENTING THE UNION 
EMPLOYERS’ SECTION, PRINTING INDUSTRY OF AMERICA, INC. 


Mr. Snapper. I am appearing here today in behalf of the Union 
Employers’ Section, Printing Industry of America, Inc., the national 
trade association of commercial printing employers. 

Before proceeding with an abridgement of the written statement 
that we have made, I would like to make one thing clear, which is this: 
The Union Employers’ Section of the Printing Industry of America 
is not an antiunion organization. As a matter of fact, one of the 
principal purposes for the organization of the Union Employers’ 
Section was to promote more cordial relations between the unions in 
the printing industry and the employers in that industry. 

e have attempted to be as friendly as we can with the unions and 
we feel that we have succeeded in creating cordial relationships with 
all of the unions in the industry except with the International Typo- 
graphical Union. 

ow, I want to make it clear that we have no brief against the In- 
ternational Typographical Union. We are taking a position only 
against certain acts of that union which we consider to be not for the 
best interests of either the employers or the men in the union, acts 
in defiance of the law. 

If I may, I will proceed with the reading of certain portions of the | 
written statement that we have filed. 
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In view of the fact that you have heard much testimony from 
other witnesses about our attitude toward the Taft-Hartley Act, I am 
very grateful for this opportunity to advise the committee what the 
real opinion of our union employers’ group is on these controversia| 
issues. 

The industry for which I am speaking embraces all types of com- 
mercial printing, including forms, books, magazines, catalogs, adver- 
tising materials, and almost every kind of publication with the excep- 
tion of daily newspapers which operate their own mechanical depart- 
ments. According to the most recent census of manufactures, the 
commercial printing industry is one of the major industries in the 
United States, employing 715,450 persons and producing $4,400,000,000 


worth of products annually. The industry is essentially one of small- . 


business men, there being, according to the census, 28,986 printing 
establishments. 

A large percentage of the mechanical workers in our industry is 
unionized and in our trade association the firms which have union 
contracts and which are represented in the union employers section, 
of which I am president, constitute about 50 percent of our total mem- 
bership, the remainder being affiliated with the master printers’ sec- 
tion, whose representative, Mr. John Doesburg, Jr., will also testify 
before this committee. 

While our industry from the standpoint of volume is a large one, 
the individual companies involved are, on an average, small units, 
employing fewer than 20 production workers. These small units are 
at a great disadvantage in attempting to cope with the demands of 
the unions in the industry which are among the most powerful and 
best entrenched unions in this country. 


The various printing-trades unions issue local charters on a city- 


wide or area basis. the membership of 
any given local includes the employees of dozens, and in some cities 
hundreds, of the printing establishments in that area. In an attempt 
to maintain some semblance of equality at the bargaining table, the 
practice has grown up in the last 50 years among printing employers 
of forming local bargaining associations on the same geographical 
basis. As a result, in almost every printing center in this country, 
contracts with the printing-trades unions are negotiated on a citywide 
or metropolitan area basis. None of these employer associations can 
enforce their policies on individual companies, whereas the union has 
many legal sanctions which it can use to keep its members in line. 

I come now to the first of the four major legislative issues with 
which the union employers of our industry are concerned, viz, the 
restrictions in the present act upon contracts requiring compulsory 
membership. There are four bills which have as their major objective 
the restoration of the closed shop in the printing industry. These 
are the Murray bill in the Senate, S, 369, and the Dingell, Rhodes, 
and Chenoweth bills which have been introduced in the House, H. R. 
2510, H. R. 2511, and H. R. 1920. We are opposed to these bills and 
to any legislation which would amend the Tatt Hartley Act to accom- 
plish this result. 

In view of the testimony which has been given this year and in the 
_ with respect to industrial strife in the printing industry which 

ollowed the passage of the Taft-Hartley Act, it would not be surpris- 
ing if members of this committee were of the impression that virtually 
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all of the organized employees in this industry belonged to the Inter- 
» national Wccarsiiieal Union. That is not the case. There are five 
other major international unions in the printing field, in addition to 
' the ITU, namely, the International Printing Pressmen and Assistants’ 
Union, AFL; the International Brotherhood of Bookbinders, AFL; 
the International Electrotypers and Stereotypers Union, AFL; the 
International Photo Engravers’ Union, AFL; and the Amalgamated 
Lithographers Union, ClO. The largest of the major printing-trades 
' unions is the pressmen’s union, whose total membership is greater than 

thatof the ITU. Since the passage of the Taft-Hartley Act, the local 
associations which belong to the UES have had no difliculty in nego- 
tiating contracts with the locals of these other five internationals in 
conformity with the provisions of the new act. Generally speaking, 
the only union with which this industry has had any difficulty over 
the 1947 amendments to section 8 (a) (3) has been the ITU. 

Section 8 (a) (3) of the present law does not, of course, forbid com- 
pulsory union membership. It does, however, prevent any agreement 
between employers and labor organizations requiring union member- 
ship as a condition of employment from becoming effective until 
30 days after the contract has been signed. Moreover, such contracts 
are not applicable to new employees until 30 days after they are hired. 
What is even more important, the statute makes it illegal to discharge 
a man who has been denied membership or has been expelled by a 
union so long as he is willing to pay dues and initiation fees. 

If, as we believe, and as Congress indicated by passage of the Taft- 
Hartley Act, it is sound public policy to prohibit the closed shop in 
industry generally, inhi the same considerations justify banning 
the closed shop in the printing industry. The only difference between 
the printing industry and others is that the closed shop has been in 
operation for a longer time in that industry than in some others. 
However, we maintain that a bad practice is no less bad because it is 
continued for a long time. 

Asa matter of fact, the ITU constitutes an example of the tendency 
of some unions enjoying closed-shop conditions for a long period of 
time to become closed unions. The ITU laws, for example, make it 
necessary for a newcomer in the trade to serve a 6-year apprenticeship 
before he can obtain a journeyman’s card and, even then, the number 
of apprentices is rigidly limited not only by the general laws of the 
ITU but by local laws and agreements. 

In making these observations on the closed-shop problem, we realize 
there is nothing novel in them, for the hearings which led this com- 
mittee and the Senate Committee on Labor to formulate the Taft- 
Hartley Act are replete with documented evidence of various abuses 
of the closed shop. We feel it incumbent upon ourselves to state our 
own opinion on this point to you, however, because of the fact that the 
printing industry has been mentioned frequently in congressional 
hearings as an outstanding example of the need for legalizing the 
closed shop, and has been compared to the building trades and the dock 
workers in that respect. 

We submit that whatever justification there is, if any, for restoring 
the closed shop to those two industries has no application to com- 
mercial printing. Those two industries are examples of casual 
employment where there may be some excuse for utilizing a union 
hiring hall. But employment in the printing industry is steadier 
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even than in most manufacturing industries. The amount of unem- 
ployment resulting from seasonal factors and short-run variations is 
relatively low as compared to other nondurable goods industries such 
as apparel, leather, food, and tobacco, according to the Federal Reserve 
Board indices, 1948-51. 

We concede that the unionized portion of our industry, generally 
speaking, operated under closed-shop agreements prior to 1947 with 
no more than the normal amount of industrial strife found in any 
other industry. We would be less than frank were we to pretend 
otherwise. But the assertion that this situation commanded the satis- 
faction of employing printers generally is utterly unfounded. As a 
result of the closed-shop contracts, many qualified workers were barred 
from employment in unionized plants, and certain labor organizations 
took advantage of these conditions deliberately to create a scarcity of 
labor supply. Needless to say, these practices operated to the detri- 
ment of our industry as well as to the public detriment. 

Moreover, there is no evidence that the outlawing of the closed shop 
by the Taft-Hartley Act has produced nothing but strife and turmoil 
in commercial printing plants as has been claimed. Since the passage 
of the act we employers in the commercial printing industry have 
enjoyed peaceful and harmonious relations with 5 of the 6 major 
unions with which we deal. In fact, with the exception of the ITU, 
relations with these unions for the past 514 years to some extent have 
improved. 

lt might be interesting to note that we have recently renewed an 
agreement with the International Printing Pressmen’s Union which 
has been in effect for 6 years now, providing the pattern for an arbi- 
tration agreement to be adopted by local unions and employer groups 
stipulating that if they are unable to agree on the terms of renewal of 
the contract between them they will submit the issue to arbitration. 

Under these circumstances we submit that the difficulty which the 
industry has encountered in seeking to adjust its collective-bargaining 
relationships to the terms of the new act has been due entirely to the 
stubbornness of the ITU leadership rather than to any obstacle in- 
herent in the law itself. 

President Woodruff Randolph of the International Typographica! 
Union from the outset announced his intentions to fight the Taft- 
Hartley Act, to refuse to abide by its provisions, to refuse to file finan- 
cial statements or affidavits contemplated by the statute. Mr. Ran- 
dolph proved to be as good as his word. To this very day he has 
fought the statute, and disregarded the filing requirements. One 
month after the enactment of the Taft-Hartley Act, President Ran- 
dolph wrote in the ITU Journal as follows: 

The old adage that you can lead a mule to water but you cannot make him 
drink applies as well in this case. It is recognized that collective bargaining 
is not only a good thing, but an absolute necessity. So is water to a mule, but 
there are times when he will not drink. 

This is one of the times when organized labor approaches collective bargaining 
with at least a mulish disposition. So far as the typographical union is con- 
cerned, we do not intend to have any of our rights or prerogatives, enjoyed for 
over a hundred years, set aside by laws adopted under the lash of a party leader- 
ship in Congress inspired by representatives of big business whose aim is to 
wreck organized labor. It is a safe prediction that if the Supreme Court of the 
United States does not set Congress right, organized labor will do the job the 
hard way. 

There is no law that can compel our members to work for our employers under 
any conditions not acceptable to us. If we cannot make a contract for a closed 
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shop, we need not make a contract. If the conditions prevailing in a shop are 
not to our liking, we need not work in that shop. 

The typographic union under the leadership of Randolph religiously 
adhered to this admonition that it would not bargain if it could not 
lave a closed shop. That this was in fact the course of the ITU was 
demonstrated by a decision of the Court of Appeals for the Seventh 
Circuit rendered in December 1951. This decision, which the Su- 
preme Court refused to disturb, terminated lengthy litigation involv- 
ing the ITU and the union employers section. The activities of the 
union Which were being judged in this case resulted in numerous 
trikes in large printing centers in the United States. These very 
activities were characterized by the court as furnishing “an abundance 
of evidence to support a finding that the ITU and its agents did fail 
to bargain in good faith.” 

The notion that restrictions in the Taft-Hartley Act upon the closed 
shop, the secondary boycott, and jurisdictional strikes—the three 
features of the act which the ITU has contended threatened the life 
of the union—have been destructive of the printing trades unions, is 
a complete myth. Every single one of the unions with which the 
printing industry deals has increased in membership since the passage 
of the Taft-Hartley Act, although total employment in the industry 
has not increased proportionately during this period. We have in 
our statement the figures that document this statement. 

Another set of legislative proposals with which our industry is 
deeply concerned contemplates the repeal or weakening of the lan- 
guage of the present act prohibiting secondary boycotts, Since our 
industry is made up primarily of small employers it has been partic- 
ularly vulnerable to secondary boycotts. While the argument has 
been made that the provisions of the present act enable employers 
who have strikes to subcontract their work to competing concerns 
and thus compel members of the same union local to “strike break” 
against their fellow members, there is no basis for this charge. ‘The 
decision of the Federal district court in New York in the Ebasco case, 
Douds v. Metropolitan Federation of Architects (75 F. Supp. 672), 
has been adopted by the Labor Board. Thus, unions which attempt 
to induce employees in other local concerns which have accepted work 
for the account of a struck employer have been immune from the 
processes of the National Labor Relations Act for the last 4 years. 

It must be remembered, however, that what the ITU refers to as 
struck work is not confined to orders subcontracted out by a struck 
employer. Article ITI, section 5 of its general law permits its locals 
io define as “struck work” any “composition executed wholly or in part 
by nonmembers, and composition or other work coming from or des- 
tined for printing concerns which have been declared by the union to 
be unfair, after which union members may refuse to handle the work 
classified as struck work.” Incidentally, despite the Taft-Hartley 
Act, this section, as quoted, has remained a part of the ITU laws. 

We think, therefore, that even the amendments proposed by Sen- 
ator Taft in S. 655 to meet some of the more plausible union objections 
to the secondary boycott sections, go much too far. This bill would 
permit boycotts of any and all “struck work” whether it was being 
done on the account of a struck employer or not. 
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Let us assume, for example, that the XYZ Printing Co., which has 
as one of its regular accounts the printing of a national magazine, 
is forced to suspend operations because of a strike. Under the Taf; 
amendment as drafted, no matter where that magazine publisher 
then places his printing order, a refusal on the part of the employee: 
of a printing company in any part of the country to set type for that 
magazine would be immune from the secondary boycott provision, 
even though there is no connection between the magazine publisher 
and the struck plant of the XYZ Co. 

In our opinion, no change in the law is really necessary. If, how- 
ever, Congress feels that a refusal to handle subcontracted struck 
work should not be penalized, the amendment should be drawn to 
provide that the secondary strike is legal only (1) if the primary 
strike is legal and is authorized by the bargaining representative of 
the primary employees; (2) if the primary and secondary employees 
have the same bargaining agent; (3) if the contract between the sec. 
ondary employer and the bargaining agent contains a “struck work” 
clause; (4) if the employees of the primary employer who are on 
strike would normally perform the struck work; and (5) if the work 
was contracted by the primary employer and is being done for his 
account. 

The House adopted an amendment along these lines in 1949 as 
part of the Wood bill. Congress should go no further now. 

A related proposal to which we are also opposed, but which is in- 
cluded in Senator Taft’s bill, is the deletion from the act of section 
10 (1) which requires the regional officials of the Labor Board to seek 
injunctive relief against secondary boycotts, pending issuance of a 
complaint and ultimate Board decision on the merits of the charge. 
We understand that this proposal is being offered to meet union 
criticisms that the act makes mandatory injunctive relief against 
union unfair labor practices whereas injunctive relief against employer 
unfair labor practices is merely discretionary. 

This argument is misleading. Injunctive relief is mandatory 
against only one of the enumerated unfair labor practices with re- 
spect to unions. So far as the other five unfair labor practices are 
concerned, those which correspond closely to the five enumerated 
unfair labor practices by employers, injunctive relief is discretionary 
in all cases. But unless injunctive relief is promptly forthcoming in 
a secondary boycott case, a small employer cannot withstand the eco- 
nomic Ree of powerful international unions. 

I will now turn to two principles which we feel should be included 
in any labor-management relations act. First, we believe that true 
collective bargaining exists gd where the actual negotiators have 
complete authority to explore fully all of the recognized legitimate 
subjects of collective bargaining. We do not mean that negotiators 
should not be permitted to seek advice outside the bargaining room, 
nor that they should be precluded from having their tentative agree- 
ments ratified by their memberships. But too often employers and 
unions refuse to discuss legitimate subjects of collective bargaining 
on the ground that either their parent companies or international 
unions, as the case may be, have decreed certain inflexible policies 
with respect to these normally bargainable issues. This practice, we 
contend, is incompatible with healthy collective bargaining. 
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In the commercial printing industry some wnions reserve the right 
to impose working conditions unilaterally. For example, the Inter- 
national Typographical Union in its book of laws has one category of 
rules, covering some 2% pages, called the general laws. These general 
laws relate not to the internal affairs of the union but to “conditions 
of employment and the relation of subordinate unions and individual 
members to the employer.” 

While both the Wagner and Taft-Hartley Acts assume that all such 
subjects as this are to be determined by collective bargaining, em- 
jloyers are given no role in the formulation of the ITU general 
aws. This set of rules consists of a series of laws adopted at the 
annual convention of the union at which members moved that the 
union adopt as inflexible policy changes in the workweek or workday 
and a variety of other things of vital concern to the operation of an 
employer’s plant, instead of working out such matters in the give 
and take of collective bargaining. ‘The general laws fix the ratio of 
apprentices to journeymen, set overtime rates, law down rigid rules 
for hiring and discharging, provide for a closed shop, define stand- 
ards with respect to seniority, and establish rules of conduct for the 
foremen who must be members of the union. 

Section 2 of article III of these same general laws provides: 

No local union shall sign a contract guaranteeing its members to work for any 
proprietor, firm, or corporation, unless such contract is in accordance with in- 
ternational laws and approved by the international president. 

Inasmuch as the ITU requires these terms and conditions to be in- 
corporated in contracts, none of them is bargainable although most 
of them infringe on every bargainable subject. 

This mandate is faithfully followed. An examination of the con- 
tracts in all our major printing centers shows no deviation. And, 
from the local union’s point of view, the reason is obvious for the ITU 
Constitution contains the following penalty provision: 

Any subordinate union which shall fail to make reports required by law or 
the executive council, or which shall neglect or refuse to obey any law or legal 
mandate of the International Typographical Union or executive council may be 
fined or have its charter suspended by the executive council. 

To eliminate this and similar practices, we recommend that any 
amendments to the present law include one which would make it un- 
lawful for any employer or union to refuse to negotiate with respect 
to any proposal or counterproposal relating to hours, wages, or con- 
ditions of employment on the ground that his position with respect 
thereto has already been determined by unilaterally adopted rules or 
policies which are binding upon him. 

We also submit for the serious consideration of the committee the 
compelling need for an amendment which has developed in the last 
2 years, out of what we deem to be a misconstruction of the Taft- 
Hartley Act by the National Labor Relations Board. This is an 
amendment which would make it clear that the act has not deprived 
employers in labor disputes arising out of parely economic issues, 
from combatting such union tactics as the strike with the lockout. 

Although the legislative history of the Taft-Hartley Act, particu- 
larly the language of section 8 (d), seems to recognize that the right 
to lockout is coextensive with the right to strike, the Labor Board 
in its recent decisions in the Morand Brothers (91 NLRB 409), sup- 
plemented in 99 NLRB No. 55, and in the Davis Furniture (94 NLRB 
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274), supplemented in 100 NLRB No. 158, cases, has held to the con- 
trary. These decisions, if permitted to stand, will upset whatever 
balance of power now exists in multiple employer collective bargain. 
ing in the printing industry. 

Bincs, as I have said, local association bargaining existed for many 
years before the Wagner Act, very few printing employer associations 
or printing trades unions have been the subject of unit findings or 
certifications under section 9 of the act. Nevertheless, the Board has 
recognized that the employees of the various companies belonging 
to local employer printing associations constitute a single unit ap- 
propriate for collective bargaining, for example, International Typo- 
graphical Union and Graphic Arts League, 87 NLRB 1215. 

In the light of such unit findings the rule adopted by the Board 
in the Morand Bros. and Davis Furniture cases is completely incon- 
sistent, for in these decisions the Board failed to recognize that mem- 
bers of local employer bargaining associations have as much right as 
labor organizations to resort to concerted action to preserve their 
unity in labor disputes where the issues are purely economic ones. 

In the Davis Furniture case, for example, despite a long history 
of bargaining on a multiple-employer association basis the union, after 
a disagreement had been reached on the terms of a new contract, 
singled out one employer and called a strike which forced this em- 
ployer to close. Recognizing that this particular company would 
probably be forced by pressure of competition to capitulate to exces- 
sive union demands if the other members kept their places of business 
open as usual and that after such capitulation they would in turn be 
struck, these other members decided to suspend operations until the 
strike could be settled. 

Ultimately, a contract was negotiated with the union and all the 
employers resumed business, taking back all the employees who had 
been laid off during the period of the strike. 

In this case, although the Board recognized that none of the em- 
ployees had been discharged but merely suspended, an act known as 
a lockout, the Board nevertheless held that such defensive action on 
the part of the employers who had not been struck was a violation of 
section 8 (a) (3) of the act. Consequently, they ordered members 
of the employer association to pay back pay to all these employees. 
Although the underlying premise of the Morand and Davis Furniture 
cases has been disapproved by the courts of appeals for the seventh 
and ninth circuits respectively, a majority of the Board in each: case, 
over Chairman Herzog’s dissent, have continued to hold that a lock- 
cut is an unfair labor practice per se. 

Although we believe that these cases were incorrectly decided at the 
Board level, the hope of obtaining any immediate judicial correction 
is remote, for the Board has shown no disposition to seek a test of its 
current doctrine in the Supreme Court of the United States. 

Consequently, unless Congress corrects these decisions, the effec- 
tiveness of local association bargaining will be sadly impaired, for it 
means that employers in the same association will be prevented from 
giving mutual aid and support to fellow members whenever a union 
decides to direct its pressure at one employer instead of the entire 
group. 

Unless the small companies which are typical of our industry are 
to be completely at the mercy of the well-organized and highly dis- 


cipl 
of t 
wit] 
as e 
pre’ 
rep 
ani 
nat 

corn 
imp 
em} 
| 
aga 
bar, 
tact 
coe. 
of | 
and 

atte 
em] 
hav 

We 
Viz 
arr 
tri: 
sho 

cot 
net 
é 

bar 

qui 
pre 
bec 

4 

cri 

str 
( 

occ 
of 

pri 
ing 

Is 
un 
tre 
in 
pr 


LABOR-MANAGEMENT RELATIONS 3053 


ciplined craft unions, which in many cities have virtually a monopoly 
of the labor supply, they must depend upon associating themselves 
with other employers to protect themselves. Our national labor policy 
as expounded in scores of National Labor Relations Board decisions 
prevents an employer if an impasse is reached with the bargaining 
representative for the employees, from making his own contract with 
an individual worker. In situations where employers have also desig- 
nated a representative for collective bargaining, it is obviously a mis- 
construction of that national policy to hold that if a union reaches an 
impasse with that representative, it is free to single out an individual 
employer and force him to deal directly with the union. 

If the amendment we have in mind is adopted employers will still 
be prohibited from using the lockout as x means of discriminating 
against their employees or as a means of avoiding their obligation to 
bargain in good faith. Other provisions of the act still prohibit these 
tactics. All that we are proposing is that the right to lockout be made 
coextensive with the right to strike, thus restoring the historic balance 
of bargaining power now threatened by the doctrine of the Morand 
and Davis decisions. 

In submitting this proposal the commercial printing industry is not 
attempting In " way to detract from the rigs accorded individual 
employees and labor organizations under the Act where the employees 
have selected duly authorized representatives to bargain for them. 
We intend to continue to do what we have always done in the past, 
viz: negotiate with labor representatives in good faith in the hope of 
arriving at a contract without interruption of work or resort to indus- 
trial warfare. 

Summarizing, our position is: 

1. The provisions of the Taft-Hartley Act which prohibit the closed 
shop are sound and should be retained. 

2. The Taft-Hartley provisions with reference to the secondary boy- 
cott should not be modified to detract from the protection now aflorded 
neutral employers. 

3. The provision of the Taft-Hartley Act requiring the parties to 
bargain in good faith should be clarified by providing that such re- 
quirement is not satisfied when either party refuses to bargain on any 
proper subject relating to hours, wages, or conditions of employment, 
because of a policy which it has adopted unilaterally. 

4. The right of employers to lockout their employees for nondis- 
criminatory objectives should be made coextensive with the right to 
strike. 

Chairman McConneww. Mr. Snapper, there is just one question that 
occurred to me before I have the questioning done by other members 
of the committee? How prevalent are closed-shop agreements in the 
printing industry today, would you say ? 

_ Mr. Snapper. So far as I know, there are no written contracts cover- 
ing closed shop in the printing industry. The union-shop provision 
is almost universal in that section of the printing industry which the 
union-shop employers represent. That is, except in the ITU con- 
tracts. The ITU does not want a union-shop provision. 

_ Chairman McConne. How prevalent are closed-shop understand- 
ings then in the printing industry ¢ 

Mr. Snaprer. Whether they result from understandings or from 
practice, I would say that in many cities the practice still continues of 
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etting employees through the union when employees are needed. 

hat is dictated to a large extent by the necessities of the situation, 
In other words, there are many cities in which the union is the most 
logical source of help when you need employees. For that reason, 
many employers turn to the union for help. 

Another reason for that condition is that the employers—again let 
me say that the union employers in the printing industry have learned 
to live with unions. They have no desire to break unions, they are not 
a union-busting group. As a consequence they have continued to 
maintain their Bictauet in the printing shops as they maintained them 
previously, so that most foremen in most printing shops and in most 
departments, are union members. Those foremen naturally, when 
they need help, tend to seek their help from the unions. 

However, under the Taft-Hartley Act, when an employer is unable 
to get help from the union as is the case in many instances throughout 
the country, they are then free to seek help elsewhere and to require 
the employees, after he has been on the job for 30 days, to join the 
union. 

Chairman McConne.zt, Would you say, then, that in effect the 
closed-shop practices are still quite prevalent in the typographical 
industry ? That has been stated to this committee and it also has been 
mentioned privately, and I was asking you from your background of 
knowledge in the situation to state whether you think that that was so. 

Mr. Snapper. It is rather difficult to answer that question cate- 
gorically. If by that you mean: Do many shops in the industry still 
go to the union for help when they need help, the answer is “Yes.” If 
you mean by that: Is there any understanding or practice by which 
the employers are required to go to the union for help, the answer is 
“No.” Have I made myself clear? I am not trying to evade any 
question, I am merely attempting to differentiate between the practice 
that is current and the requirements that existed prior to Taft-Hartley. 

Chairman McConnet. I guess my big interest is whether the prac- 
tice is followed. I think that is more what I am interested in, rather 
than trying to have you say that there is a definite violation of the 
act. Would you say that by that action there was a violation of the 
spirit of the act? 

Mr. Snaprer. I do not believe so, sir. I think that there is no pur- 
pose in the Taft-Hartley Act that would require an employer to dis- 
criminate against union members, and I think if any employer finds 
capable employees either in the union or in the nonunion ranks, that 
there is no violation in his getting employees from either of those 
groups. 

Chairman McConnett. When you follow the closed-shop practice, 
you are in effect excluding nonunion men in hiring, are you not? If 
that is the practice, then you are in effect excluding nonunion men 
or nonunion personnel. Would that be true? You said the practice 
is prevalent. 

r, Snapper. I said that the practice is common of applying to the 
union for help in many cases, and that is true,-sir, and to that extent 
it is possible that the purpose of the Taft-Hartley Act is not being 
achieved. That may be true in some cases. 

The point I have tried to make, though, is that there is no practice 
in the industry of refusing employment to qualified nonunion workers, 
even in the union shops. 
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Chairman McConnett. Then you would not be following the prac- 
tice of the closed shop, is that correct ? 

Mr. Snapper. Again I want to point out that we are not following 
the practice of the closed shop. We are in many cases seeking help 
when we need it—our first place to go is to the union employment 
office. 

Chairman McConnetn. I am in no way trying to put you on the 
spot, I assure you of that. What I am trying to probe is this: We 
hear from time to time that certain types of procedures or practices 

_ are essential in various industries, and we have heard it stated that it 
' is essential in the typographical industry. I am trying to find cut 
| by what is going on, whether by practical effect or by the actual prac- 
' tice, some change in the closed-shop prohibition is needed in this 
industry. That is why I am asking these questions. 

Mr. Snapper. I think I can answer that by saying that there is no 
' need, there is no need for any change in the law in that respect any 
' more than there is in connection with any of the other printing groups 
in the printing industry. 

For example, the Printing Pressmen’s Union has much the same 
situation in that they have a large number of qualified men that are 
available in the various areas, and the employer who has previously 
hired union men naturally tends to go to that source for help when he 
needs help. He knows that he can get them promptly from that 
source. 

He knows also that, since he has previously hired union men, if he 
wants to follow any rule of seniority when he has laid men off and 
vants to get men back, he calls back men from the same source that he 
previously hired them. 

But there is still in that industry, both with reference to the typo- 
graphical union and the pressmen’s group, and the bindery group, and 
all of these other groups, the practice that we are at liberty to, and do 
from time to time, offer employment to nonunion men. I think that 
is true in all of the printing centers. There has been much more free- 
dom of employment in the industry since the passage of the Taft- 
Hartley Act than there was previously. 

It has also had the effect of making the unions much more, and par- 
ticularly the ITU, much more ready to accept members who were 
qualified into their ranks. In other words, the union has been a closed 
union. The Taft-Hartley Act has had some effect in modifying that 
situation. 

Chairman McConnett. Mr. Smith, do you have any questions? 

Mr. Smiru. You made the statement just a moment age that the 
employer is free to seek employees elsewhere if there are no employees 
atthe union. Now, just a moment—If an employer is free he does not 
have to go to the union. I want you to tell me what you mean if the 
employer is free to seek employees elsewhere? He ought to have that 
right without the union shop. You said he was free to seek employees 
elsewhere—that does not seem to me to mean that the employer is free. 

Mr. Snarrer. May I explain this, Mr. Smith? Under the Taft- 
Hartley Act the employer—or rather under the closed-shop contract 
as it existed prior to the Taft-Hartley Act, the employer was required 
when he needed help to go to the union. Now, what I was saying was 
that under the Taft-Hartley Act and the union-shop conditions, the 
employer is free to get help from other sources than from the union. 
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He may go to other places and hire men, and then require them to 
join the union within 30 days, in the case of closed-shop contracts. 

Have I made myself clear in what I meant when I said that the 
employer is free under Taft-Hartley to do that ? 

Mr. Sarru. Do you have any contracts with any employers to go 
to the union first? Is it set out in the contract ? 

Mr. Snapper. This is Mr. Ed Flynn, who is the executive secretary 
of the employers union section. : 

Mr. Friynn. I have no contracts that specifically require the em.- 
ployer to go to the union first. However, contracts with the Inter- 
national Typographical Union have, generally speaking, no union 
security provisions written into them. The foremen, by the inter- 
national laws of the typographical union, must be members of the 
union, and since he must seek or give employment first to union mem.- 
bers, to that extent I suppose indirectly you may have understandings 
for preferential hirings. 

Mr. Smirn. That is not in the contract but it is just a gentleman’: 
agreement ¢ 

Mr. Fiynn. It is in the laws of the International Typographical] 
Union, that foremen must be members of the union. 

Mr. Snaprrer. You see, what we have tried to make clear is this: 
That the international laws of the ITU provide that no local can sign 
a contract with the employer that does not follow those rules, that does 
not embody those rules, and there are 25 pages of matter covering 
bargainable issues which are included in those rules. 

One of the laws that is included is that the foreman must be a union 
member in order for the local to make a contract. 

Mr. Smrru. In practice, there is not much difference between a 
hiring hall and a closed shop. 

Mr. Snapper. A closed shop does require a hiring hall. 

‘ Mr. Sairn. Well, isn’t the union that runs a strong union a hiring 
all? 

Mr. Snarrer. Again, I want to get this clear, sir. You see, the 
distinction that we make is between the union shop which existed 
before Taft-Hartley, the closed shop which existed before Taft- 
Hartley, which called for the hiring-hall practice, and for the union 
shop which has existed since Taft-Hartley. 

Now, under the union shop, everybody that works in a plant is 
required to join the union or at least pay dues to the union. In other 
words, the Taft-Hartley Act does not permit, in the case of a union 
shop, it does not permit so-called free riders. We have no objection 
to that situation. We agree that anybody who benefits from the 
union’s services in negotiating the contract should pay dues. 

Now, the only difference is that under a closed Bee you must hire 
from the union or through the union hall. Under a union shop you 
can hire any way that you feel is for the best interests of yourself and 
the industry. You are not supposed to discriminate against union 
men or nonunion men. You are supposed to hire the most available 
and the most capable men, and then within 30 days after they are 
hired, if they are not members of the union, they must join the union— 
or at least they must pay dues to the union., 

Mr. Sarru. If you had the need for five men in the plant, and there 
were five men outside the gate or outside the door wanting to work, 
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your organization would still call up the union to get the five men and 
jet those men wait outside until you found out whether the union 
could furnish five men, is that right? 

Mr. Snaprer. I do not believe that would be the case normally, in 
most plants. If there were five men that were available that were 
known to be capable who were waiting for work, at least in our plant 
| know we would hire them. I think that most employers would. I 
think the reason that most employers go to the union for help is because 
there are not five men waiting outside and they do not know where to 
find five men except the best place is to go to the union office for them. 

Mr. Smirun. Now, where is the employers union section of the 
Printing Industry of America, where is that chartered? Where do 
vou get the charter from ? 

’ Mr. Snapper. It is a voluntary association. It is incorporated, I 
believe, under the laws of the District of Columbia. 

Now, let me explain about that association. That, sir, is a trade 
association of the printing industry and it covers all phases of that in- 
dustry—management, accounting, engineering, research and de- 
velopment, education and also labor statistics. 

Now, the labor activities of that association are broken into two 
sections: (1) the union employers’ section which I represent; and 
(2) the master printers’ association or section which represents that 
part of the industry that does not have contracts with the union. 

Mr. Smrru. I have no further questions. 

Chairman McConnexz. Mr. Lucas? 

Mr. Lucas. I have no questions, Mr. Chairman. 

Chairman McConneti, Mr. Wainwright? 

Mr. Warnwricut. I have no questions. 

Chairman McConne.u. Mr. Howell? 

Mr. Howet. I have no questions. 

Chairman McConnetu. Mr. Wier? 

Mr. Wier. I have no questions. 

Chairman McConnett. Mr. Elliott ? 

Mr. Extiorr. I have no questions. 

Chairman McConneti. Mr. Metcalf? 

Mr. Mercaur. I have no questions, Mr. Chairman. 

Chairman McConnexz. Mr. Barden? 

Mr. Barpen. Mr. Snapper, are you in any way connected with the 
International Printing Association 

Mr. Snapper. No, sir, except to the extent we employ their mem- 
bers and we have a contract with them in several of our plants, talk- 
ing now about my own personal company rather than the union 
employers’ section. 

Mr. Barpen. Do you have any members who run printing estab- 
lishments other than newspapers ? 

Mr. Snaprer. Oh, yes, all of our members run printing establish- 
ments. 

Mr. Barpen. I wonder if you happen to be familiar with, or know, 
the operators of the Bowen Press, Inc., Decatur, Ga.? 

Mr. Snapper. I do not, but I think that Mr. Flynn might. 

Mr. Fiynn. I have no information concerning that organization. 

Mr, Barven. I have a letter here which I will ask permission to 
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insert into the record which I will read from briefly. It has reference 
to featherbedding, and I will read a paragraph: 

The International Printing Pressman and Assistants’ Union of North Americg 

is a good example. We have had contracts with this union continuously since 
1918. Until about 1942 they were very reliable and reasonable in their contracts 
Since the New Deal administration started to put the pressure on all firms oper- 
ating under Government contracts to sign contracts with this union, they haye 
been more arbitrary and unreasonable in their demands each year. 

Up until 1941 we employed one pressman for each two automatic presses, and 
the number of assistants needed by these pressmen. Gradually these conditions 
have been changed by threat of strikes—and since the National Government hai 
practically forced 100 percent union shops in the Atlanta area—a strike meant 
being forced out of business. 

The contract we are forced to sign at the present time requires that we 
employ two pressmen and one assistant for each 3 job presses—that is presses 
on which paper up to 12 by 18 inches can be run. On presses up to 38 by 50, our 
larger presses, 3 presses require 2 pressmen and 8 assistants. 

Then, skipping a part of the letter, I will read the last part : 

This union also forces us to employ a foreman who does no productive work 
if as many as 6 presses are in operation in our pressroom. As instructions 
on work are passed from the composing room direct to the pressman operating 
press this is featherbedding in its worst form. 

As our scale of wages has increased from $1 per hour in 1941 to $2.61 per hour 
at the present time, and since the number of holidays and vacation pay has in- 
creased to the extent that at the present time we are, in effect, paying approxi- 
mately three times the hourly rate paid in 1941, we are afraid that these condi- 
tions have built up to a point which will cause a business catastrophe when we 
have a slack period—and we are sure to have one some day. 

Now, do you hear complaints of that nature coming from the mem- 
bers of your association ? ; 

Mr. Snarver. We hear from the members of our association and 
I think every association of businessmen hears complaints that we are 
being forced to raise wages continuously through the economic strengt| 
of the unions to the = where we have brought about a great in- 
lation. It is our feeling that that inflation is not good either for in- 
dustry, or for labor, or for any other segment of the population of 
this country. 

Mr. Barpen. Do you hear much complaint about the featherbed- 
ding feature ? 

Mr. Snarrer. We hear complaints from time to time as to the man- 
ning of equipment. In other words, there are different practices in 
different parts of the country with reference to the manning of equip- 
ment. The number of men required on a particular press. 

We have a committee which is attempting to survey that problem, 
and to set up and has set up our own recommendations as to the 
manning of presses. 

Now, that is a bargainable issue, as to how many men are required 
to operate a certain press, and yet it is and should be based upon fact, 
that fact being the complement of men which a scientific job study 
indicates the required complement to run that press efficiently without 
cating, let us say, sweatshop conditions in the shop. 

Mr. Barven. I wonder what good you think a recommendation 
from you would be to this man when they tell him that they will 
put him out of business if he puts your recommendations into effect / 

Mr. Snarvrrr. To this extent, I do not think our recommendations 
would save him from his condition, but I do know this: I do know that 
different local unions of the printing pressmen have different. ideas 
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as to this manning complement, as to what they should negotiate. 
| do know that the policy of the international, and I know this from a 
statement that was made to me not over a month ago by the presi- 
dent of that international, that the policy of the international is 
that the complement of men should be only that which is required 
to produce efficiently; that they are not in favor of make-work 
rovisions. 

Mr. Barven. If that were done, then these kind of complaints would 
not exist, would they ? 

Mr. Snaprer. If a particular local situation, such as this, were 
called to the attention of the international, I think the international 
would probably afford some relief to the local employer. That is 
one reason why, as I say, our organization is dedicated to the idea of 
bringing about more cordial relationships between the international 
unions and our industry, so that when untenable situations arise lo- 
cally they can be discussed at a higher level. 

Mr. Barpen. Thank you. Mr. Chairman, I would like to ask unani- 
mous consent to place this in the record at this point. 

Chairman McConneti. Without objection, it is so ordered. 

(The letter referred to is as follows :) 


20WEN Press, INC., 
Decatur, Ga., April 20, 1958. 
Hon. GRAHAM A. BARDEN, 
Member of Congress, House Office Building, 
Washington, D.C. 

DeAR CONGRESSMAN BarbdEN: I would appreciate your putting the following 
statement in the record, and you are authorized to use it in any way that it might 
help to change these unfair union policies. 

I understand that revision of the Taft-Hartley Act is before the House, and 
I would like to give you some information on featherbedding as practiced by 
unions in the commercial printing establishments in Atlanta, and to a large 
extent over the whole United States. 

The International Printing Pressmen and Assistants’ Union of North America 
is a good example. We have had contracts with this union continuously since 
1918. Until about 1942 they were very reliable and reasonable in their contracts. 
Since the New Deal administration started to put the pressure on all firms operat- 
ing under Government contracts to sign contracts with this union they have been 
more arbitrary and unreasonable in their demands each year. 

Up until 1941 we employed 1 pressman for each 2 automatic presses and the 
number of assistants needed by these pressmen. Gradually these conditions have 
been changed by threat of strikes, and, since the National Government had 
practically forced 100 percent union shops in the Atlanta area, a strike meant 
being forced out of business. 

The contract we are forced to sign at the present time requires that we employ 
2 pressmen and 1 assistant for each 3 job presses, that is, presses on which paper 
up to 12 x 18 inches can be run. On presses up to 38 x 50, our largest presses, 
3 presses require 2 pressmen and 8 assistants. 

We feel that, since all our presses have automatic feeders, we should be allowed 
to employ only the men we need to handle the type of work we do. 

These manpower requirements are called complements of men in the contract 
with this union. Complement-of-men provisions vary from city to city through- 
out the country. Some cities are not well enough organized to force these unrea- 
sonable requirements on the employing printer. 

Since the Federal Government has forced these conditions on the employing 
printers, we feel that the Taft-Hartley Act should be revised to specifically pro- 
hibit unions from forcing employers to hire men who serve no useful purpose in 
their employ. 

This union also forces us to employ a foreman, who does no productive work, 
if as many as six presses are in operation in our pressroom. As instructions on 
work are passed from the composing room direct to the pressman operating press, 
this is featherbedding in its worst form. 
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As our scale of wages has increased from $1 per hour in 1941 to $2.61 per hour 
at the present time, and since the number of holidays and vacation pay has 
increased to the extent that at the present time we are, in effect, paying approxi- 
mately three times the hourly rate paid in 1941, we are afraid that these condi- 
tions have built up to a point which will cause a business catastrophe when we 
have a slack period—and we are sure to have one some day. 

Sincerely, 
; J. O. Bowen, 

Mr. Kearns. In an amendment I submitted, I had a very simple 
language added to the present language in the law, to put in there: 
“Or services to be required.” I feel that that takes care of any attempt 
at featherbedding. 

Mr. SNAprer. t want to say this, Mr. Kearns, that we are heartily in 
favor of your proposal. Talking now individually, rather than as a 
representative of the Union Employes’ Section, I want to say that this 
country of ours is certainly still virile enough and still capable enough 
that we should be able to find a way of using all available labor to the 
best and most efficient ends, so that everybody that wants to work can 
be put to work doing something constructive. 

This idea of having to employ people to do nothing constructive, 
to create no wealth, and to create no betterment, is contrary to our 
entire philosophy that has brought about prosperity. 

Mr. Kearns. That is a good statement. I can say to the chairman, 
back in 1947 when we were writing the law, we had the most inroads 
on featherbedding through the Musicians’ Union where they would 
tell everybody what they had to hire rather than what they needed. 

We thought when we wrote that language that probably it would be 
satisfactory. However, in the case before the Supreme Court, they 
found the language was not sufficient to take care of people added to a 
job where services were not required. 

I can see in your case that you could have many embarrassing inci- 
dents there if you did not have the proper language in the law to dis- 
om between what services are needed, and what services are not 
needed. 

Mr. Snapper. That is correct, sir. Under the decision in the news- 
paper case, on bogus type; and in the case of musicians if they play 
their instruments, they can ask to be paid for it even though nobody 
hears them. So the next demand on the theater owners may be to 
provide a soundproof room where they can have the extra musicians 
play their instruments. 

Mr. Kearns. That is what we call muted instruments. 

Mr. Wrrr. I was content to sit here without any questioning but the 
question that Congressman Kearns and Congressman Barden just 
brought up is of concern. I am going to be interested in seeing that 
language which defines featherbedding. 

Take this example that Congressman Barden just brought up from 
Georgia. The employer raises a question of whether or not the union 
is not forcing him to use more help than is absolutely necessary. He 
uses the argument that they have made him put on a foreman that does 
nothing but supervise. 

Now, I think that is going to characterize this whole feeling toward 
what is featherbedding. 

Certainly you know that in your shops employing 12 or more men, 
you have a foreman that directs all of the work of that shop, that plant. 
He puts on the jobs that are rush jobs. 
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Mr. Snapper. May I say this, Mr. Wier—pardon me for interrupt- 
ing, but I think that situation tends to take care of itself. That is true 
in this respect, that, in other words, the determination as to whether 
an employer needs a foreman or does not need a foreman should be 
left to the employer. 

Mr. Wier. That is right. 

Mr. Snapper. Now, the average employer knows from experience, 
and will find from experience, that a foreman is needed to get efficient 
production in any shop where he has got a substantial number of men, 
and if he attempts to operate with the working foreman who does 
not have time to supervise, in most cases it is costing him money. So 
I think the employer will normally, where he has got enough men to 
justify supervision, have a supervisor, just out of natural selfish 
interests. 

Mr. Wier. I know of a lot of printing shops where the foreman is 
also a compositor and still he is supervisor of the bookbinding depart- 
ment and he is supervisor of the printing department, and he is super- 
visor of a composing room, or lithotype operators. He is an all-around 
printer and so he is given the iob to take off the shoulders of the man 
in front who has to do the sefling and the promotion. He runs the 
back shop. 

Mr. Snaprer. That is particularly true in the small printing shops 
where they cannot afford to carry the burden of overhead which is 
imposed by a foreman who does not work, that they have a working 
foreman. 

Mr. Wartnwricut. Your original question to Mr. Kearns was, What 
is featherbedding. Well, the most common understanding of what 
featherbedding is, is putting a man on to do a job when there is not 
really a job there to do, and I am sure you are against that. 

Mr. Wier. Did you hear anything like that in the letter that brought 
this whole thing out? 

Mr. Warnwrrent. It smacked of it. 

Mr. Barter. On this matter of featherbedding which has been dis- 
cussed before the committee in connection with the same legislation, 
the angle of it discussed concerned newspaper advertisements. There, 
there is some justification for the so-called practice of featherbedding 
inthat when the company pays for an ad the cost of that ad is based on 
the cost of the composition. 

If the union did not insist upon setting up those ads whether they 
need to be set up or not, as a rule some of your nationwide advertising 
concerns submit mats, and it obviates the necessity of actually doing 
the typesetting and adding composition, but the company gets paid 
for that as though it was actually set up. That is in their contract, 
so that the men are demanding that they at least share in the moneys 
that the newspaper publisher would get for those advertisements; 
otherwise the management of the newspaper in question would get 
much a than they were entitled to and the men insist on having 
a part of it. 

Now, there is some justification for their insisting on those ads being 
set up or at least being paid. They do set them up and knock them 
down without 

Mr. Snapper. They set them up and throw them away. May I 
answer that, sir? I hope to clear my position on it. I must differ 
with you that that justifies featherbedding. If the employer is getting 


ur 
as 
ci- 
ve 
le 
n 
a 
h 

| 


3062 LABOR-MANAGEMENT RELATIONS 


too much money and the employee wants to share in it, he can do that 
by negotiating a higher wage scale. 

Mr. Barry. Usually that happens in a city where there is only one 
newspaper, and they must use that newspaper and the newspaper 
charges that one fixed price and they do not take the ad unless you 
want to pay it. 

Mr. Snapper. All right, sir-—— 

Mr. Battery. There is no competition in their ability to get their ad 
before the public because, as a rule, there is only one newspaper there. 

Mr. Swapper. I should not talk about this. This is subject that 
the newspaper—— 

Mr. Battery. You are talking about a former editor of a newspaper 
and I know something about it. 

Mr. Snarrver. This is something that the newspaper association 
will touch upon, Iam sure. I should leave it to them, but I want to 
say this: To my mind the legitimate way of reaching that object, sir, 
would be for the union to negotiate for a higher scale of wages for 
doing the useful work. I think that the crime that is committed here 
is to have people using time which is so valuable to do something that 
is not useful. 

Mr. Battry. That is because the wage level, often in the same cate- 
gory of employment, would have to do with composition work that 
had nothing to do with advertisements or newspaper ads, so you would 
run into difficulty there that you would have one class of your em- 
ployees out of line with the union scale being paid in other parts of 
the same industry. That would not be feasible. 

Mr. Snapper. Well, it is quite common that the newspaper scale is 
different from that in the commercial shops. That is a common 
practice. 

Mr. Exxiorr. Why should a newspaper publisher get more for com- 

osing these ads or printing them or whatever he does to them, than 
o should get to begin with? In other words, we talk about this busi- 
ness of featherbedding, and we have been talking about it here for a 
couple of months, and I have not been able to find out why, in the 
beginning, what justification there is that this newspaper publisher 
should be paid more for doing this work of setting up these ads than 
- “ emed would be entitled to anyhow. Just what is the situation 
there 

Mr. Snapper. I would not attempt to justify it because I am not in 
the newspaper business and I do not know their problems. I would 
say this, however, that it is difficult sometimes to determine what is 
cause and what is effect, whether the chicken came first or the egg came 
first. 

Now, my own feeling, however, is that if necessity for paying for 
this composing room labor were removed, that the economic pressure 
on the newspapers would force the reduction in the selling price. 

I know in our own industry that there is constant economic pres- 
sure of competition which tends to reduce everything we sell to the 
lowest point at which we can produce it. That is because if we do 
not, someone else will. 

Now, newspapers are facing competition today even though there is 
only one newspaper in the area. They have competition from hand- 
bills and other types of direct mail advertising, and they have compe- 
tition from the radio and from the television studios, and so I think 
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that you have got economic pressure on the newspapers; although, 
again, I must admit I am talking about a field in which I am not too 
well versed. 

They do have competitive pressure on them which I think would 
tend to cause any saving that they would make in their composition 
costs to be passed on to the advertisers. 

Chairman McConnett. If there are no more questions, we have 
another gentleman from the printing industry as the next witness. 

Thank you for Snapper. 

The next witness will be Mr. John H. Doesburg, secretary and gen- 
eral counsel of the master printers’ section of the Printing Industry 
of America. Proceed, Mr. Doesburg. 


STATEMENT OF JOHN H. DOESBURG, JR., SECRETARY AND GEN- 
ERAL COUNSEL OF THE MASTER PRINTERS’ SECTION OF THE 
PRINTING INDUSTRY OF AMERICA 


Mr. Dorssure. I am appearing here today on behalf of the master 
printers’ section of the Printing Industry of America, the national 


trade association of commercial printing employers. The master 
printers’ section, as distinguished from the union employers’ sec- 
tion, embraces within its membership the open-shop companies, mem- 
bers of the Printing Industry of America. As Mr. Snapper pointed 
out in his testimony before this committee, the printing industry is 
the largest industry of small unit manufacturing businessmen in this 
country, embracing 28,986 printing establishments employing 715,450 


workers. 

As far as I know, the Printing Industry of America is the only na- 
tional trade association which divides its industrial relations activity 
between two sections—one embracing the union employers whose in- 
dustrial relations are focused in collective bargaining, and the other, 
the open-shop employers whose industrial relations program is keyed 
to the individual employee and designed to aid member shops whose 
hours, wages, and working conditions are not determined by contract. 

As recently ‘stated in the Labor Forecast and Review, the majority 
of all industrial workers, generally, in the United States are not mem- 
bers of unions. Two-thirds of them, approximately 32,000,000 in 
number, have not chosen to participate in union organizations. Con- 
trary to what seems to be the general impression, the printing indus- 
try is by no means completely unionized. Approximately 50 percent 
of the total membership of the Printing Industry of America belongs 
to the open shop section of our association, known as the master 
printers’ section. Within this group are the largest printers in the 
country, and the smallest printers. 

Individual plants employing from 4,000 to 7,000 workers belong 
to the master printers’ section as well as many medium-sized plants 
employing from 200 to 600 workers, and also a number of very small 
plants having less than 10 workers. However, even the largest of our 
printing establishments are classified as small-business enterprises 
when compared to the size of the manufacturing plants in other 
industries. 

On the other hand, there are six major international unions who are 
continuously attempting to organize employees in printing establish- 
ments. In this industry we have the reverse of the problem generally 
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encountered; here a small employer is confronted in representatio, 
proceedings by large international unions. The fact that there \ 
such a large number of open shops in our industry demonstrates clear}; 
that there are many individual workers who do not wish to becom; 
affiliated with labor organizations, and have so demonstrated in many 
recent elections ek aes been held under the act by casting a ma. 
jority vote against such representation. These workers, individually, 
should not be denied protection that will preserve to them their rig) 
of freedom of choice of whether or not they wish to belong to a labo 
union. 

I would like to make clear that the master printers’ section has 4 
constructive program in which it provides rae with which to build 
sound industrial relations within its member companies. As fo: 
example, group life insurance, accident, sickness, and hospital plans: 
a group retirement annuity program; a recognition of craftsmanship 
program, all on a national basis. We also compile texts on industria! 
relations topics, such as hiring, cementing rela- 
tions, incentive plans, and the like. The purpose and objectives of 
this organization are constructive in nature, attempting to effect con- 
tinuous improvement in working conditions in open-shop plants, and 
in no sense does it engage in efforts to undermine or break the unions. 

It is with this background that I would like to present to you 
today the important considerations of these open shops in the print- 
ing industry with reference to the Labor-Management Relations Act. 
Because of the limitations of time, it is only possible to enumerate 
those provisions required to maintain the individual liberty of the 
employee and the equitable rights for both the employer and the union 
as it affects representation issues. 

The first issue that is vitally important to the employers and em- 
ployees in our section is the consideration of the closed and union shop. 
We see no reason why the law should permit employers to give an wn- 
fair preference to union applicants and discriminate against quali- 
fied employees who do not wish to belong to a union. We believe that 
no one should be permitted to coerce any employee to belong to a 
union any more than he should be coerced to remain out of a union. 

Mr. Gwinn. Do you mean by open shop that these men are all non- 
union men ? 

Mr. Dorssure. No, sir, the people in the plant may or may not be- 
long to labor organizations, but the plants themselves have no union 
contracts with the union. In other words, representation proceedings, 
if sufficient majority did exist, have not been instigated and in other 
cases there would not be sufficient for proceedings to be instigated. 

Mr. Gwinn. What percentage of them would be union and what 
percentage nonunion in those categories you described in the begin- 
ning? 

Mr. Dorssure. That would be very difficult to say because the em- 
ployer, of course, is not in a position to ascertain prior to an election 
the percentage of employees within his working force that might or 
might not belong. So that any answer you might give on that would 
be conjecture. I think, however, that the figure would be a very 
re percent that would be members of the union in those open-shop 
plants. 


Mr. Gwinn. Thank you. 
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Mr. Dorspure. It has been previously argued before these congres- 

sional committees that the closed shop has been traditional in the 
printing industry, and, therefore, Congress should change the law to 
permit its continuance. Such a contention is not supported by the 
facts, for as I have already pointed out, the open-shop section of our 
association has a substantial membership in various large printing 
centers throughout the country. There can be no better evidence that 
this Congress has an equal responsibility to those individuals who de- 
sire torefrain from joining a union by protecting the freedom of choice 
of all workers, union and nonunion alike. The individual’s right 
to secure employment should not be contingent upagi union member- 
ship. 
The second concern of our section has to do with the secondary boy- 
cott and struck work. Prior to the passage of the Taft-Hartley Act, 
the secondary boycott was used to organize a plant where the em- 
ployees in that plant did not desire union organization, and had re- 
jected union efforts to persuade them into organization. 

The secondary boycott was used to coerce an employer, through the 
boycott of his goods, to require his employees to accept union repre- 
sentation without an election or otherwise indicating any desire for 
representation. In many cases employers economically could not 
withstand the secondary boycott and were forced to decide whether or 
not to engage in the coercion of employees by contracting with the 
union without an election or going out of business. An illustration 
of how the secondary boycott can be used was demonstrated in Chicago 
where a customer employed two printing companies to produce his 
work, one an open shop, the other under union agreement. Though 
none of the open shop’s work was done or finished in the union shop, 
the union boycotted and refused to handle the work of the customer 
because other portions of his work were produced in the open-shop 
plant. 

As you ean see, this was a pure secondary boycott for the purpose 
of forcing the employees in the one plant to accept union organization 
in order for that company to continue to do the work of its customer 
of long standing. The present act has been so effective that cases of 
this kind have not arisen in the printing industry to our knowledge 
since the enactment of the statute in 1947. The right to use secondary 
boycott should not be included in any revision of the present law. 

There has been much agitation for the elimination of the use of the 
injunction. We feel that in representation cases the use of the in- 
junction to restrain coercion is necessary, and that its use as provided 
in the act should be extended rather than curtailed. We have pres- 
ently in the city of Knoxville, Tenn., a plant in which the employees 
have chosen not to belong to a particular union. Being unable to 
obtain sufficient application cards from the employees, the union has 
for several months picketed the company for the purpose of forcing it 
to recognize the union. The employer has sought an election, but was 
informed by the NLRB that the union was not in compliance and, 
therefore, could not be named on the ballot. I have a copy of that 
order here. 

So, in spite of the wishes of the employees in the plant, the union 
has continued to jeopardize the existence of the business by continued 
picketing, against which the employer and the employees have no 
remedy. 
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The present law also makes possible the coercion of employees by 
failing to require a union to become a certified bargaining agent under 
the provisions of the act before the Board may order the company to 
bargain with it. For illustration we have the case of the Jackson 
Press, 96 NLRB No. 897, in which the union originally filed a petition 
for an election, and before such election could be held, withdrew its 
petition and engaged in a recognition strike. The strike lasted from 
October until the end of March, at which time the union went to the 
Board, filed charges of unfair labor practices, and requested that the 
Board order the employer to recognize it. 

After extende@ hearings, the Board ordered the company to recog- 
nize and bargain with the union as the representative of its employees, 
in spite of the fact that no election had been held and the use of 
economic force upon the employees had failed. In this case the re- 
sult was reversed in the United States Court of Appeals for the 
Seventh Circuit on other grounds. 

We recommend to this committee that the Board should not order 
an employer to bargain with any union unless such union has been 
certified as the collective bargaining agent under the procedures set 
forth in the act. 

Mr. Baitey. Let me interrupt you at this point. Do you mean to 
say that you would preclude from the privilege of collective bargain- 
ing unorganized groups that wanted to deal with them? You would 
have to be definite in that and say that they were not to negotiate with 
the union. You would cut off the right of a independent group who 
might want to bargain with the publisher. 

Mr. Dorspurea. No, sir. 

Mr. Battey. You had better make that clear. 

Mr. Dorspure. We only insist that they should have rights of cer- 
tification under the act. In other words, the act is supposed to en- 
courage industrial peace. The act provides for a means by which 
you can determine whether or not a majority of the employees want 
or do not want the union. 

We do not believe that economic force as a representation strike 
should be substituted for the processes of the Board under the act, and 
that such should be upheld by the Board in an order to bargain with 
no reenning hu the union or any other agent claiming bargaining 
rights for the employees represents a majority. 

Mr. Battery. Boiling down your proposition, it would mean that if 
you had an independent group of workers that were not organized at 
all, the only way that the could legally bargain, you propose the only 
way they could be legally permitted to bargain would be to form a 
group of their own and get certification from the National Labor 
Relations Board ? 

Mr. Dorspure. They can bargain, but they cannot go to the Board 
and get an order to bargain. In other words, they can always bar- 
gain with the employer, where the parties agree as to the status in the 
plant. But this is a case where the majority of the employees’ inter- 
ests have never been determined, where the employer has absolutely 
nothing to say about it and the Board issues an order. 

Mr. Barven. In other words, you think that they should have gone 
through with their application for the election and held the election 
and then gone into the National Labor Relations Board properly, 
and through the proper door. 
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Mr. Dorssura. Yes, sir. That is our position. 

Mr. Barven. Otherwise, if they wanted to operate as an independent 
group and with no certification by the Board as a union, then they 
should have the right to negotiate and bargain as an independent 
union? 

Mr. Dorssure. That is correct, sir. 

There is presently a proposal before this committee which would 
permit strikers who have been permanently and legally replaced to 
vote in representation proceedings. We cannot see the justification 
or equity of such provision. 

Mr. Battery. You are saying that you are not in sympathy with the 
President when, as a candidate for presidency he promised the labor- 
ing men of this country that he would remove that strike-breaking 
provision ? 

Mr. Dorssure. We do not consider this a strike-breaking provision. 
This is a representation proceeding. 

Mr. Batter. That is the strike-breaking provision he had reference 
to. 
Mr. Dorssure. To that extent, the answer would be we are not in 
agreement. 

The reason is the law relating to replacements has been clearly 
stated in the Mackay Radio & Telegraph case, 304 U. S. 333, in which 
the court safeguarded all rights oF striking employees but held that 
when they were permanently replaced they lost such status subject to 
a right of reemapfoyment when a vacancy for which they were qualified 
arose. We feel that the principle established in that case, governing 
an individual’s right to reinstatement, should also govern his right 
to vote in an election, because : 

1. The only employees to which it would apply are those who have 
been permanently separated from employment, and have no expec- 
taney of returning to work; 

2. That such a provision eliminates any hazard for employees who 
strike even in cases in which a majority of the employees are not in 
sympathy with this action; and 

3. That such an amendment would accomplish no purpose except 
to nullify the votes of the new employees. 

Mr. Battry. You say they have been separated from employment, 
by your bringing in replacements—that is a mild word for it. They 
are strikebreakers eesilfy , who take the bargaining rights away from 
the old union. 

Mr. Doessure. They may or may not. There is no bargaining right 
here. There are no bargaining rights here, Congressman. I am talk- 
ing about a representation case, in which there is a strike for repre- 
sentation, and a small group or a substantial group elects to use eco- 
nomic force rather than the processes of the Board. That is what you 
get in a representation strike, and the only circumstances of a repre- 
sentation strike. 

Then the union is using economic force against the employer, and 
the employer under the Mackay case may hire replacements for the 
individuals who are on that strike, be they 1, 2, or 50, to the extent 
that he has replaced the strikers permanently, and only by permanent 
replacements are those individuals who are on strike disenfranchised © 
in any following election for representation. 
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Mr. Batter. We have had suggestions from 2 or 3 witnesses testi- 
fying before this committee that a fair arrangement there would be 
that for a period of 6 months was suggested, and in one case as much 
as a year, in which the displaced persons in the plant who lost their 
certification by reason of the new certification of the replacements, 
would have the voting privilege for a period of 6 months. Even one 
suggestion was that they be permitted to participate in the voting for 
a period of a year. 

Mr. Dorssure. Again, Congressman, let me call to your mind this 
distinction. You are talking about a case where union A is certified 
as a bargaining agent. 

Mr. Battery. That is right. 

Mr. Dorssurc. And then you have an economic strike on economic 
issues, and that has nothing to do with this case. 

What we are talking about is where there is no union, and there 
is a representation proceeding pending, and the election is not followed 
through, but the use of an economic strike in lieu thereof is substi- 
tuted. That is the only set of facts under which this type of a pro- 
posal would apply. 

Let us look at the practical effect of this: Supposing that you have 
100 employees in the bargaining unit, and 50 of the employees, we 
will say for the sake of argument. go out on strike for the use of force 
in a representation proceeding. Let us assume for the sake of argu- 
ment that you replace those 50. Now, if you have got the 50 that are 
replaced with voting power, and the 50 that replaced them with voting 
power, and the 50 that stayed in with voting power, you are right 
back where you started with it, and you have got 50 individuals voting. 

Mr. Battey. Then it is a strike-breaking provision. 


Mr. Dorspura. No; it is a aged seg of determining what is the ma- 


jority in that plant at the time when the people come in to work. 

Mr. Howe . Is it your proposal that as soon as these men are re- 
placed that they then are the ones who could vote and the ones who 
are out on strike had no more rights? 

Mr. Dorssure. That is the present law; that is the doctrine in the 
Mackay Radio & Telegraph case. 

Mr. Howe.t. It certainly does not seem fair to me. 

Mr. Dorspura. It is where they utilized the strike as an economic 
means to force recognition. Your situation never arises if you go to 
the Board and conduct the election for the purpose of determining 
that. 

Mr. Howe... Theoretically in this case the election could still be 
held, at some time, and these fellows that are out striking are the 
regular employees of the company, and they have brought in some 
and they might call them permanent employees, but they are actu- 
ally almost strikebreakers, and it does not seem right to have them 
vote and regular employees of the company are out in the cold and 
have no right to work. 

Mr. Doxrssure. The regular employees of the company that are 
entitled to come back to work would be back by that time. It is only 
the group that are not coming back. 

Mr. Howe... There would have to be a limitation on it, of course. 
But certainly it should not be a short one during the course of a rela- 
tively short strike. 


case 
lon 

em] 

} 

( 
pas 
wit 
hel 
wll 
ise 
tin 
pr 
in 
pl 
he 
=ba 
th 
m 
6th 
Ww 
er 

sth 
on 
fi 

f 

tl 

( 

t 
i 


LABOR-MANAGEMENT RELATIONS 3069 


Mr. Doxrseure. The thing that you are doing, of course, is in a 
case of that kind, franchising the individuals who actually are no 
longer members of the employing force. 

Mr. Howe... That is very questionable. 

Mr. Mitirr. You say franchising or disenfranchising? 

Mr. Dorssurc. The amendment would franchise a so-called past 
employee. The present law only franchises existing employees. 

Mr. Miuier. The present law disenfranchises past employees. 

Mr. Dorssure. That is right. 

One of the most important considerations of the Congress in the 
passage of the Labor-Management Relations Act of 1947 had to do 
with the rights of free speech. At that time the Labor Board had 
held that an employer’s presentation of the issues to his employees 
without coercion of promise of benefit at a meeting held on his prem- 
ises constituted the use of unfair influence, and was grounds for set- 
ting an election aside. Congress corrected this limitation in section 
8 (c) of the amended act. The Board then sought other means to 
prevent the employer from presenting the issues to his employees, and 
in the Bonwit Teller case (96 N. L. R. B. No. 608) held that the em- 
ployer must share the platform with representatives of the union, if 
he were to address himself to his own employees. 

It is our understanding that the purpose of the act is to equitably 
balance the rights of the employer and the union, and make possible 
the presentation of the issues to the employees for their consideration. 
Neither side is permitted to use coercion, nor is the employer per- 
mitted to make a promise of benefit. In all union organization drives 
the union is permitted to call meetings and address the employees at 
will. The practical effect of the Bonwit Teller case is to prevent the 
employer from analyzing these issues and presenting both sides for 
the consideration of the employees. 

To demonstrate the inequity of this decision if may be noted that 
no thought whatsoever has ever been given, and, frankly, nor should 
it be, to requiring the union to share its rostrum with a representative 
of the employer when addressing the employees. 

We recommend that the Congress carry out the intent of section 
8 (c) and eliminate the restrictions imposed upon the employer’s 
free speech by the doctrine in the BonwitTeller case. We further 
feel that the right of free speech should be extended equally under 
the act in representation cases. 

In 1946 and 1947 extended hearings were held in which individual 
cases of abuse under the Wagner Act were recited to this committee. 
Congress sought to attempt to correct many of these in the amend- 
ments enacted in 1947. These objectives should be reviewed, and we 
should not take steps now to make amendments which would permit 
the rebirth of practices which have been condemned by this Congress. 

Many considerations determined to be vital to collective bargaining 
in 1947 have been nullified by administrative procedures, and some 
by court decisions. The Congress should not abandon its attempt to 
allow free speech so long as it does not coerce or offer a promise of 
benefit. It should not remove the protection of the injunction, and 
thereby eliminate the only remedy available to employees and em- 
ployers whose jobs and businesses could be destroyed because of no 
other adequate remedy. 
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The emphasis in the amendments of 1947 were to protect the rights 
of individuals, to permit free and equitable collective bargaining, 
to permit organization where such organization was desired by the 
workers, and prohibit coercion where the workers have rejected pro- 
fessional unionism. These principles are as vital today as they were 
6 years ago. 

Chairman McConnetu. Mr. Bosch? 

Mr. Boscu. I have no questions. 

Chairman McConnett. Mr. Barden? 

Mr. Barven. Just briefly, sir, I follow along with you very well, 
but I am not too much in harmony with this statement: The Congress 
should not abandon its attempt to allow free speech so long as it does 
not coerce or offer a promise of benefit. Why should Congress get 
into that virtually impossible situation of trying to define free speech 
in a controversy of that kind ¢ 

Mr. Dorszurc. Because you have under the act now the Bonwit 
Teller decision which actually in all effect does deprive the employer 
from the rights of free speech. 

Mr. Barven. But the Bonwit Teller case is based upon some law 
that we attempted to write in that very field, when we passed the Wag- 
ner Act, and the Taft-Hartley Act. My position is why should we get 
into that field? 

Mr. Dorssure. The situation was even worse under the Wagner Act. 

Mr. Barpen. Now, you say that Congress should not abandon its at- 
tempt to allow free speech so long as it does not coerce or offer prom- 
ise of benefit. That is a high-sounding, pleasant, ringing ‘dame, 
but have you ever heard of a union organizer that did not promise 
benefits 

Mr. Dorssurc. The promise of benefit only applies to the employer. 

Mr. Barpen. Do you think that that is right ? 

Mr. Doessure. I am quoting there the language of the present 
statute which Congress wrote. 

Mr. Barpven. But that is what I am fighting with, the language of 
the present statute. 

Mr. Dorssure. I would say this: I see your point, Mr. Barden. I 
do not believe the employer needs any rights for him to go out and at- 
tempt in any form to bribe or threaten his employees and any re- 
striction against him to that extent we have no fault to find with at all. 

We recognize that there is the employer-employee relationship 
which does exist. By the same token, where the employer makes a 
statement of fact, privileged under section 8 (c) of the act as written, 
we cannot see why we need the further application of the Bonwit Teller 
doctrine. 

Mr. Barpen. Now, getting back to just eliminating that from the 
law, and I think it is impossible to administer, and the interpretation 
of it—well, it just lends itself to being interpreted as the personnel of 
the Board might see fit regardless of what year it may be. 

But you will have the union organizers saying: “If you join my 
union we will crack him over the head and we will make him give us 
better wages and we will make him do this, and make him do that.” 
All right, the employer will come back and say: “No, you don’t have 
to crack me over the head, you just stay away from this situation if 
you want to, or join it if you want to, but I am planning now to do 
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so and so and so and so, and I am planning to increase wages as soon 
as production does so and so.” What will happen to him? 

Mr. Dorssurc. He cannot do that. 

Mr. Barpen. They will crack him over the head. Now, you know 
that is not right. 

Mr. Dorsgura. By the same token, you can see the justification. He 
should not have the right, Mr. Barden, to go in to an employee and say: 
“If you do not diverge yourself from this move to organize our plant, 
you are going to be fired.” There are probably rules of the game 
which should apply to both sides, and we do not protest against the 
rules of the game. But we do protest against playing the game with 
both hands and feet tied. 

Mr. Barpen. I will go along with any reasonable rules of the gare 
that will apply to one side just as much as it applies to the other, and 
does not lend itself to so many different types of interpretations. 

Mr. Dorssurc. We concur in that. 

Mr. Barpen. If you do not balance it, then you complain of the 
Bonwit Teller case and then you increase the number of the Board 
members, and you will get another version of the Bonwit Teller case, 
and then you will change the Board or abolish it, and then you will 
get another interpretation of it. You know the rules of the game, it 
is usually referred to like baseball. You do not hear much argument 
over the rules at baseball. Well, the folks that -wrote the baseball 
rules, do they have more sense or intelligence than we have? Can we 
not write some kind of rules that are protective to both sides, and 
applicable to both sides, and do not lend themselves to this wide range 
of interpretation ¢ 

Mr. Gwinn. Will the gentleman yield there? I have been bothered 
to try to find any balance in this free speech item. How can you bal- 
ance it? No employer can offset wild representations of benefits. 
The unions are now going so far as to solicit membership in the union 
because of the political promises that the union makes, to get houses 
and loans and benefits over and above rises in wages. 

Now, it seems to me that the employer is clear out in the cold 
already, so that he cannot even begin to outpromise or outthreaten. 

Mr. Barven. Let me say to the gentleman, I just say it is absurd for 
us to attempt to go deeper into that field when I just called attention 
to the Board the other day where the Board held and found as a fact, 
and it is in the examiner’s report, that this man walked by an employee 
who was sitting outside of a building and he was about 20 feet off; 
this young man walked by and the employee heard him talking to 
himself, and said something that was an unfair labor prectice. 

Well, now, heavens above, if we begin to get into the question of how 
much a man can talk to himself, that is how absurd it can be. 

Mr. Dorssura. The problem is that that is under the old Wagner 
Act, and as carried over into the existing act, we have gotten into that 
situation. 

Mr. Barpen. When I run into a dead-end street, I usually turn 
around and go back, and I think that that is where we have arrived. 

Mr. Dorssurc. We are happy with that, too. 

Mr. Barven. I have no further questions. 

Mr. Gwinn. I think I have no further questions except to extend 
this question a little further. As I understand it, these examples that 
you used where the union was picketing to force the employer to sign 
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up his men without an election, really what they were doing was to 
get into a position where the employer would commit some act which 
according to the judicial language was an unfair labor practice in 
the use of free speech. Oftentimes, at least that was done and then 
they would crack him down because he had made some representation 
inimical to the organization of his men. 

Mr. Dorssure. Mr. Gwinn, it works both ways. We will take this 
Knoxville case as a good example. It happens in that case that in 
the plant of the employer there is apparently no member of the union, 
although they have been working on them for quite some time. 

Mr. Gwinn. I understand that is rather common; is that not a com- 
mon practice ? 

Mr. Dorssure. To that extent it may be uncommon; usually there is 
a nucleus in there, there are some. in this particular instance, the 
picket line, where it is causing the difficulty is in the practice of 
other groups regardless of whether they have an interest or not, to 
refuse, of course, to come through and make deliveries. 

For example, in this case one of the terrific excessive costs was hav- 
ing to transship goods to bring it in and out of the plant, and it is 
putting an economic burden when the employer may not be able to 
withstand very long. 

Now, he has tried, one, to go into the State court in Tennessee to 
obtain an injunction, which he has been denied on the ground that 
the picketing is free speech. 

Two, he has gone to the Board and asked for an election, so that 
they can determine the wishes of the employees, and then you would 
have a union picketing against the certification which was issued 


by the Board, which the Board will not-take jurisdiction of because 
this particular union refuses to file financial statements as required 
by the act. 
So what have you got? You have got the employers and the em- 
Le ¢308 trying to work in there under a terrific economic hardship, 
1 


with no one who wishes to belong in the plant to the union, to the 
extent that at least they have not sought such membership nor been 
amenable to the solicitation, and absolutely no remedy at law to cor- 
rect the economic burden which they are having to assume. 

Mr. Gwinn. Now, is the Typographical Union and other printing- 
trades unions making inroads on the union shop plants, or is the 
percentage of union men, compared to nonunion men, increasing ? 

Mr. Dorszure. Let me answer that to this extent, I think that it 
has been, if you will allow me to go back, say, from 1946 to date. What 
the situation is in the last year or so, T do not believe I would be in a 
position to state. I could only state this: That within the membership 
of our Section for the last year or two, the membership has been rela- 
tively stable. They have not been organizing too many plants that 
are members of our Section. 

Mr. Gwinn. Have they been trying? 

Mr. Dorssurc. Yes. Last year we had 34 elections in our Section. 

Mr. Gwinn. And what was the outcome? 

Mr. Dorspure. One was indeterminate, and 1 the union won, and 
32 the employees voted against the union. 

Mr. Lucas. I have no questions. 

Mr. Battery. I have no questions. 

Mr. Extiorr. I have no questions. 
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Chairman McConne.i. Are there any other questions? 

Well, this will conclude our hearings for the morning and we will 
recess until 2 p.m. and hope we can go ahead at that time. 

Mr. Hanson, the general counsel of the American Newspaper Pub- 
lishers Association, will be the witness at that time. 

(Whereupon, the hearing was recessed at 12: 10 p. m. until 2 p. m. 
the same day.) 


AFTERNOON SESSION 


Chairman McConnewe. The hearing will please come to order. 

The first witness this afternoon is Mr. Elisha Hanson, general coun- 
sel of the American Newspaper Publishers’ Association, and we are 
very pleased to welcome you here, Mr. Hanson. You may proceed. 


STATEMENT OF ELISHA HANSON, GENERAL COUNSEL OF THE 
AMERICAN NEWSPAPER PUBLISHERS’ ASSOCIATION, WASHING- 
TON, D. C. 


Mr. Hanson. Mr. Chairman and members of the committee: I am 
a lawyer with offices at 729 Fifteenth Street NW., Washington 
5, D.C. Lappear in behalf of the Newspaper Publishers’ Association, 
of which I am general counsel. 

I am filing with the committee a rather long statement which I hope 
can be included in the record. I shall devote my testimony to matters 
contained therein. 

Chairman McConnetu. That is the statement you have submitted 
here. Without objection it will be received into the record. 

(Mr. Hanson’s prepared statement follows :) 


PREPARED STATEMENT OF ELISHA HANSON, REPRESENTING AMERICAN NEWSPAPER 
PUBLISHERS’ ASSOCIATION 


The American Newspaper Publishers’ Association is a membership corpora- 
tion, organized and existing under the laws of the State of New York. It 
embraces in its membership publishers of 781 daily and/or Sunday newspapers. 
These newspapers in turn represent more than 90 percent of the total daily cir- 
culation and more than 90 percent of the total volume of advertising published 
by daily newspapers in the United States. 

Each and every one of them has a vital interest in the matter of sound 
employer-employee relationships. Possibly no group of businessmen have had 
a longer contractural relationship with organized groups of employees than 
hewspaper publishers. This relationship in individual cases has run the gamut 
from the friendliest sort of a basis to almost violent warfare. I am happy to say, 
however, that the latter has been the exception rather than the rule in the 
history of newspaper bargining with unions. 

For your convenience, I have listed at the outset of this memorandum certain 
points which relate to the overall subject of compulsory unionism.. My discus- 
sion of these is based on a long experience in the field of labor relations, including 
the negotiation of contracts, the settlement of grievances both through concilia- 
tion and arbitration, appearances as counsel in complaint and representation 
proceedings before the National Labor Relations Board, and the preparation and 
presentation as counsel of cases in the courts. 

In the course of the foregoing activities I have served as counsel not only for 
employers but for employees. And in one matter, although it did not involve a 
controversy under the act here being considered, I was trial counsel for one of 
the oldest and largest labor organizations, 

The points which I shall discuss are: 

1. The ban on the closed shop and closed-shop conditions should be retained. - 

The union-shop provisions as spelled out in sections 8 (a) (3), 8 (b) (2), and 
8 (b) (5) of the present act should be retained. 
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Maintenance of membership beyond that now provided in sections 8 (a) (3), 
(b) (2), and (b) (5) should not be required. 

The present provisions of section 9 (c) (3) disqualifying employees on a strike, 
who are not entitled to reinstatement, from voting in elections should be retained. 

The present anomalous situation in respect of the processing of charges filed 
in behalf of noncomplying labor organizations and charges filed in behalf of 
members of such organizations should be corrected, so that an employer who 
resists illegal activities of a noncomplying organization will not do so at his 
peril when he discharges or refuses to hire a member of a noncomplying organi- 
zation because of that person’s membership in or activities in behalf of the 
organization operating outside the law. 

The present section 14 (b) dealing with right-to-work laws of the States 
should be retained, 

2. The law should be amended so as specifically to make it a violation for 
anyone to engage in picketing by force or violence as well as a violation for 
anyone by picketing alone or in concert with others to obstruct or interfere with 
free ingress or egress to and from premises, or obstruct free use of public 
streets, sidewalks, or other public ways. 

Any such amendment should prohibit violence or threats of violence directed 
against persons peacefully employed, or against their families during a labor 
controversy, and provide proipt and efficient relief. 

No longer should any American have cause to say that he fears for his life or 
the life and happiness of his family if he crosses a picket line or pursues legiti- 
mate employment. 

8. Recent decisions of the Board limiting the right of free speech make it 
imperative to amend the present section 8 (¢) to give full force and effect to this 
constitutionally guaranteed right and save endless controversy thereover. 

4. The present provision in section 9 (b) protecting professional employees 
from being roped into a heterogeneous bargaining unit against their will should 
be retained. 

5. (a) The present procedures for the prevention of unfair labor practices 
should be completely overhauled so as to provide a far more expeditious method 
of promoting the stated purpose and policy of the act. 

This probably could best be accomplished by eliminating the present tortuous 
administrative procedure before the National Labor Relations Board through 
vesting original jurisdiction to prevent unfair labor practices in the district 
courts and by placing the responsibility for proceeding in court in a division of 
the Department of Justice. 

(b) Courts whose decrees of enforcement are flouted should be empowered 
to act on their own motion to preserve the integrity of their decrees. Today 
when a decree is ignored or violated, only the Board can initiate a contempt 
proceeding. Its record of failing to prevent unfair labor practices through 
proper and prompt enforcement of its orders requires that not only a more effec- 
tive but a more expeditious means of enforcement be provided. 

6. In the light of two recent decisions by the Supreme Court of the United 
States, section 8 (b) (6) should be amended so as to prohibit a labor organiza- 
tion from exacting payment for such wasteful and useless practices as the current 
bogus requirement of the ITU in the publishing field, and to prohibit labor or- 
ganizations from causing or attempting to cause agreements with employers de- 
signed to prevent technological advancement in any industry. 

Having set forth the matters on which I hope to give you information, I shall 
now take them up in order. 

The proposal again to legalize the closed shop and strike down the rights of 
employees as guaranteed by section 7 of the present act is nothing more nor less 
than a proposal to enslave the men and women of this country who work for a 
living. 

The public interest requires that the rights of employees as set forth in sec- 
tion 7 of the act and as protected against unfair labor practices by either em- 
ployers or labor organizations as those practices are spelled out in section 8 of 
the act should remain unimpaired. 

We have heard altogether too much since 1947 about the Taft-Hartley Act 
being a slave-labor act. It no more enslaves the working men and women of this 
country than the Emancipation Proclamation enslaved the Negroes. 

It prohibits enslavement either by employers, employers’ organizations or labor 
organizations. 

What it intends is to protect the right of the individual to work, free from 
coercion or intimidation by any one who seeks to use the fruits of labor for 
selfish advantage. 
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Section 7 of the present act was adopted in the public interest, not in the 
interest of employers or in the interest of labor organizations. 
It guarantees the right of the individual to seek his employment through col- 


) jective bargaining in concert with his fellow employees; it seeks to lay down a 
* sound basis for collective bargaining, protected against abuse in section 8 by 
- either party to the negotiations, and while restoring the right of the individual 
’ to refrain from joining or assisting a labor organization, at the same time it re- 
) quires him to pay his proportionate cost of service rendered to him by such an 


organization if a majority of his fellow employees in a unit choose to be repre- 


i sented by it in collective bargaining. 


But the costs required to be paid in such a case are only the costs for 
service rendered, not a charge for getting or retaining a job. They are 


: equivalent to the taxes paid by a citizen for the maintenance and support of 


his government for the service it renders him in a far broader field. 

The closed shop, backed up by a closed union, is but a form of totalitarian 
rule in which the individual’s rights are subordinated to those of the organi- 
zation. 

All that one needs to realize this fact is to study the constitution, bylaws, 
and general laws of the union which is fronting the fight for the restoration 
of the closed shop and admits to having spent approximately $25 million since 


- 1947 in its campaign to repeal the law and, while campaigning, to avoid the 


impact of the law on its policies. 

Any individual member of this union or any group of its members constituting 
a subordinate local who fails to comply with the dictates of the international 
president as set forth in sections 2 and 4 of article III of its general laws is 
subject to summary expulsion under article IV, section 42 of the bylaws. 

The ITU has exercised this power in the following instances that are of 
public record: 

June 26, 1950.—Charter of Fort Smith Local No. 249 was revoked because 
of failure to comply with a mandate of the executive council. 

May 12, 1950.—Local 313, Texarkana, Ark., was informed it “must not make 
any settlement of any kind, nor accept any wage increase or other concession 
under any kind of understanding, unless a contract has been agreed to and 
finally approved by ITU before adoption by your members.” 

Under threat of revocation of its charter if it reached an agreement satis- 
factory to itself but not to the international, local 313 was forced to strike for 
international policy and its members-have all been replaced by their employer. 

July 7, 1950.—Charter of local 420 at Mansfield, Ohio, was revoked because 
that local on June 2 entered into an agreement with its employer to extend 
the provisions of an existing contract (with an increase satisfactory to the 
local) for a 1-year period. 

January 16, 1948.—ITU under threat of expulsion, mandated C. M. Baker, 
president of the San Francisco local, and other officers and members of that 
local not to enter into an agreement with their employers providing for a 
$10.50 weekly increase. A similar agreement had previously been entered 
into between the local and another group of employers, but without first obtain- 
ing approval of the executive council. 

No economic issues were involved in any of the foregoing incidents. The 
locals either had agreed to or were in the process of negotiating agreements 
satisfactory to them when the international stepped in. 

No individual member, no matter how long he has belonged, has any vested 
right in either the pension fund or mortuary fund for the support of which 
he is taxed out of his earnings each payday. 

If he is expelled for refusing to comply with a mandate of the executive 
council enforcing the president’s power over his economic life and his right 
to work he loses all that he has paid in for his support in his old age and his 
funeral expenses at his death. 

If perchance he does retire and seeks to enjoy the fruits of his labor in his 
old age, the executive council for reasons solely satisfactory to it may revoke 
his pension or reduce it at will (article XVIII, sec. 8 of the bylaws). 

If by reason of increased cost of living, illness in his family, or upon his own 
recovery from illness he finds it imperative to increase his income beyond the 
modest retirement he has paid for, his retirement is taken away if he earns but 
asmall amount in addition (art. XVIII, sec. 2 of the bylaws). 

Whatever he does, after he retires, is subject to the control of the executive 
council of his union. 
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Furthermore the moneys he has paid in for his retirement and funeral expenses 
not only can be but they have been appropriated for other and wholly unrelated 
purposes (art. XVIII, sec. 9 of the bylaws). 

Within the last year alone, millions of dollars have been transferred from 
the mortuary fund for use in the campaign to void and repeal the Taft-Hartley 
Act. 

The union reserves to itself the sole right to interpret and apply its mortuary 
laws (art. XVIII, sec. 18). 

The ITU seeks not only the restoration of a closed shop but the right to main- 
tain a closed union; the right to select persons who may start apprentice training: 
the right to force them into the union or reject them during the early years of 
their apprenticeship and to obligate each apprentice who enters his second year 
to pledge himself at all times to support the laws and regulations of the union, 
and to use all honorable means in his power to procure employment for members 
of the ITU in preference to others; the right to tie an apprentice to a particular 
job and hold him to it. 

I need not belabor the point further. Slave labor is to be found under the 
closed shop and closed unions; not under the provisions of the Taft-Hartley Act. 


STRIKERS SHOULD NOT VOTE 


I want to emphasize the wisdom of the retention of that provision in section 
9 (c) (38) providing that employees on strike who are not entitled to reinstate- 
ment shall not be eligible to vote in elections. 

The soundness of this provision is illustrated by the following situations: 

(A) A strike is called in defiance of the act and in violation of its provisions. 
The employer replaces the strikers and continues in business. The union loses 
in the contest. It elected to enforce its illegal demands by compulsion, When 
it fails, it should not be allowed to replace the employees who have made possible 
the conduct of the business during the union’s illegal strike. 

(B) A strike is called for purely economic reasons, Under the law it is 
established that an employer has the right to replace the strikers, if he can, and 
continue his business. He does so. When the union elected to strike it elected 
to take all of the risks incident thereto. The law should not step in and give 
it a victory after it has lost. 

(C) An employer discovers during the course of a strike that new processes 
or new machines can effect large savings in operation. He installs them and 
with a much smaller force is able to conduct his business at far less cost than 
before the strike. To grant the strikers under such a situation the right to vote 
on representation would put the employer right back where he was before his 
former employees walked out and serve to slow up technological development 
and efficiency in production. 

If an employee becomes ineligible for reinstatement to his job during the 
course of a strike, no sound reason can be advanced for making him eligible 
to vote on matters affecting future relations between an employer and his 
employees. To permit him to vote would serve merely to stir up again old con- 
troversial issues and defeat the very purpose of the act to promote industrial 
peace. 

In any consideration of revision of section 9 of the present act dealing with 
the designation of representatives or their selection for purposes of collective 
bargaining, the Congress should determine what should be done about a labor 
organization which defiantly refuses to comply with the law and asserts it will 
not subject itself to the procedures set forth therein. 

For more than 5 years now the ITU had adhered to the policy it adopted in 
1947 wherein it stated: “It is our policy that local unions do not seek to qualify 
as representatives under the Labor Relations Act * * *.” Article III, genera! 
laws. 

It still asserts through its international president: “The ITU neither needs 
nor wants any part of the Taft-Hartley law.” 

Yet during this period of more than 5 years, and in violation of the policy 
of the act as stated in section 1 (b) thereof, the ITU hds continued to assert 
its claim to jurisdiction over all composing-room operations as it in turn defines 
those operations. It has engaged in an unprecedented number of strikes to en- 
force its demands. It is still conducting an unprecedented number pursuant to 
its policy. 

The record of its strike activity—68 strikes in 72 cities against 106 news- 
papers—demonstrates its disapproval, defiance, and disregard of the law. 
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The ITU’s jurisdictional claims, self-asserted and strike-imposed, are pro- 
vided for in its constitution, article I, section 1, and article II, section 1, in 
the latter of which it arrogates to itself sole authority over its claim to 
jurisdiction. 

These claims are also set out in its general laws which by its own fiat are 
made a part of every contract it enters into. Article III, seetion 12, asserts 
jurisdiction over all printing processes and article VII, section 1, over all type- 
setting machines. 

And article III, section 1, of the general laws asserts that the ITU will achieve 
these objectives without complying with the procedures set forth in the act for 
the designation or selection of representatives for collective bargaining. 

It is an anomoly that unions not in compliance with sections 9 (f), (g), and 
(h) may not receive consideration of charges filed in their behalf, yet an em- 
ployer who resists their illegal activities does so at his peril if any one other 
than an officer of such an organization charges him with discrimination in 
respect of an individual member or a group of members thereof. 

To illustrate: Whereas the ITU today is disqualified by the refusal of its 
officers to comply with the act from invoking the provisions of section 10 for 
the prevention of unfair-labor practices condemned in section 8 (a), an employer 
who discharges an ITU member because he adheres to and actively assists that 
organization in pursuing its illegal objectives is subject to being proceeded 
against under sections 8 (a) (1), (3), and (4) if charges of violation are filed 
pursuant to section 10 (b) against such an employer by anyone other than an 
officer of ITU. 

It is not necessary in order to accomplish this end to amend the procedure in 
respect of the filing of a charge as set forth in section 10 (b). 

All that is necessary is to provide that no complaint shall issue upon any 
charge of unfair labor practice where the person aggrieved thereby belongs to 
a labor organization which by its own voluntary act is operating outside the 
law and in defiance of the law or is disqualified by the law from invoking the 
procedures of the act. 

Such an amendment would implement the purpose of the Taft-Hartley Act 
to make both employers and labor organizations equal under the law. 

It would deprive a labor organization guilty of misconduct of resort to the 
Board and in no sense would it free an employer from his proper responsibilities 
under the act. 

As has been stated by the Supreme Court, a charge, by which proceedings 
are instituted before the Board, is in the nature neither of proof nor of pleading, 
but is merely a manner of setting in motion the machinery of inquiry. 

Let the charge be filed, as now provided for, but require the Board in its in- 
quiry to inquire into the activities of the labor organization involved and pro- 
hibit the Board, if it finds that organization operating outside the law, from 
issuing a complaint based upon a charge that an individual employee or a number 
of employees have been discriminated against because of their membership in 
and activities in behalf of such an organization. 

In conclusion on this subject of the closed shop versus the right to work, I 
wish to say that the association I represent advocates the retention of section 
14 (b) dealing with State rights to work laws. 

The law should be amended so as to afford prompt and speedy relief against 
acts of intimidation, violence, and terrorism in a labor controversy. 

While the Board has been reasonably consistent in holding such acts to con- 
stitute unfair labor practices within the meaning of section 8 (b) (1) (A), nev- 
ertheless the remedy provided—namely, a cease and desist order—is equivalent 
to no remedy at all. Frequently irreparable injury is done before the procedures 
can be gotten underway. 

Vrompt injunctive relief should be provided and criminal penalties as well. 

The right to strike and the right to picket do not embrace the right to ob- 
struct or interfere with free ingress or egress to and from premises or ob- 
struct free use of public streets, sidewalks, or other publie ways. 

The right to strike and the right to picket do not embrace the right to threaten 
or indulge in violence against persons peacefully employed or against members 
of their families during a labor controversy. 

Nor do these rights embrace the right to overturn trucks, sabotage machinery, 
dynamite plants or installations, burn down buildings, or engage in any other 
form of vandalism or to commit murder. 

No longer should any American have cause to say that he fears for his life or 
the life and happiness of his family if he crosses a picket line or pursues legiti- 
tate employment. 
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If it be contended that this subject should be left to the States for action un- 
der their police powers, the answer is that on the same theory the whole subject 
of employer-employee relations should be returned to the States. The sole basis 
for the authority exercised in this act is based upon the commerce power. Thie 
act goes further than regulating commerce per se. It regulates activities that 
affect commerce. Furthermore in section 8 (b) (1) (A) it declares acts of 
violence when committed by a labor organization, to constitute unfair labor prac. 
tices, just as in section 8 (a) (1) such acts if committed by an employer are 
declared to constitute unfair-labor practices. 

The question, however, is not what they are, but what to do about them. The 
remedy provided in the present act—a cease-and-desist order—is futile. It is 
for this reason that, without in any way infringing upon State power, the Con- 
gress should provide a prompt, speedy, and efficient remedy against such acts 
where they affect commerce. They should be characterized as crimes, which 
is just what they are, and punished as such in court through prosecution 
by the proper agency of the Department of Justice. 

Recent decisions of the Board dealing with the right to free speech have virtu- 
ally stripped employers of that right, if they exercise it on their own property 
and on their own time, and with no threat of reprisal or promise of benefit, unless 
they accord the labor organization equal time to answer. 

A recent decision of the Board, with Chairman Herzog dissenting, holding that 
an employer violated section 8 (a) (1) by making speeches to employees on com- 
pany time 2 days before a representation election, while denying the union an 
equal opportunity to reply on company time, is squarely in conflict with a holding 
of the Supreme Court of the United States. 

In Near vy. Minnesota (283 U. 8S. 697 at 720), the Supreme Court specifically 
held that the right to publish cannot be deemed dependent upon the publisher 
publishing something else with the matter to which objection is made. 

True the right of free speech, just as is the right of a free press, is condi- 
tioned upon the sound rule of subsequent punishment for abuse. 

But whoever heard of a labor organization engaged in a controversy with an 
employer inviting that employer to address its members in reply in a union hall 
at a union meting? : 

And who would think of such an absurd proposition as requiring a labor or- 
ganization, as a condition to expressing its views to its members, to afford the 
employer the right to answer? 

In the recently decided cases, there was no issue as to threat of reprisal or 
force or promise of benefit. 

The fundamental issue is one created by the Board, namely, of conditioning the 
exercise of the constitutionally guaranteed right of free speech, attended by no 
abuse whatsoever, upon the granting of something else. 

In any consideration of changes in procedure, there should remain in the act 
unimpaired the present proviso in section 9 (b) that the Board shall not decide 
a unit is appropriate for bargaining purposes if the unit contains both profes- 
sional and nonprofessional employees unless a majority of such professional 
employees vote for inclusion in such unit. 

It would seem unnecessary to restate the reasons for the inclusion of this pro- 
viso in 1947. They are the same today. 

Notwithstanding the soundness and universally recognized propriety of the 
statement of the purpose and the policy of the Labor-Management Relations Act, 
its administration by the National Labor Relations Board since August 22, 1947, 
has not served to provide orderly and peaceful procedures for the settlement of 
labor disputes affecting commerce. 

A fundamental reason behind this fact is that Board procedures get so com- 
pletely bogged down that ill feeling increases and continues on beyond the time 
when eventually the Board issues its order. Settlement is almost impossible 
under present conditions. The fault is not that of the act principally, but that 
of maladministration, procrastination, and delay by the Board primarily. 

When I speak of settlement I mean precisely the elimination of the cause of 
the controversy, the elimination of the ill feeling engendered by the controversy 
and the restoration of a normal working relationship between an employer and 
his employees. 

While I can give you several examples out of my own experience illustrating 
the vice of the present method of administering the act, one should be sufficient. 

First, I shall refer to the manner in which the Board has dragged its feet in 
the adjudication of the controversy between the association I represent here 
today and the International Typographical Union. That case has now been 
pending 5% years and it is a safe estimate that at the rate the Board is pro- 
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ceeding it may be another 6 months, or a year, or longer, before it is concluded 
and the parties will understand exactly what their rights are, what they can and 
what they cannot do under this law, and above and beyond that, what they should 
and what they should not do. 

This case began on October 7, 1947, with the filing of charges by the American 
Newspaper Publishers Association with the regional director of the Board at 
Cincinnati, wherein it was set forth that the International Typographical Union 
had taken steps not only to avoid the impact of the act upon its operations but to 
defy the act itself. Here in chronological order are set forth succeeding events: 


ANPA VERSUS ITU TIME TABLE 
1947 
October 7: Charges filed with regional director, Cincinnati. by ANPA v. ITU 
and executive council. 
November 5: Charges filed with regional director, Chicago, by Chicago pub- 
lishers v. ITU and Local 16. 
November 21: Complaint issued by Evans, regional director, Cincinnati, in 
ANPA case. 
December 9: Hearing started in Indianapolis before Trial Examiner Leff. 


1948 

January 13: Complaint issued in Chicago case consolidated with ANPA case. 

January 16; General Counsel started 10 (j) proceedings in southern district 
of Indiana. 

February 9: Hearings on motions to dismiss by ITU before Judge Swygert. 

February 25: Judge Swygert denied motions to dismiss and ordered case to 
hearing on merits March 8. 

March 38 and 22: Hearing before Judge Swygert. 

March 27: Judge Swygert enjoins ITU. 

May 19: Hearings concluded before Trial Examiner. 

August 15: Trial Examiner Leff filed his intermediate report. 

August 26: Contempt citation issued. 

October 14: ITU held in contempt. 

October 19: Case submitted to Board for decision. 

November 15: ITU pledged compliance with contempt decree. 

November 20: Judge Swygert closed contempt case on pledge of ITU to 
behave. 


1949 
May 24: Argument before Board. 
October 28: Board's order issued. 
October 31: ITU told its members in a post card bulletin (148) Board's order 
was meaningless until enforced by a court. 
December 1: ANPA motion asking Board to seek enforcement. 
December 8: NLRB advised all parties it would proceed to seek enforcement. 


1950 
Entire year: Nothing done toward enforcement though repeatedly promised 
by Board. 
1951 
January 25: ANPA petitioned Seventh Circuit Court to review decision and 
modify Board's order. 
January 29: Board asked court to enforce (Record and Briefs not ready) 
long delay. 
October 15: Case argued. 
December 27: Seventh Circuit Court decision—Mandated Board to issue 
further order directing ITU to cease and desist from refusal to bargain 
in god faith. 


1952 


February 11: Decree entered by Seventh Circuit. 
May 10: ITU filed petition for certiorari in United States Supreme Court. 
October 13: Petition by ITU denied by Supreme Court. 


1953 
March 11: Board issued proposed supplemental findings of fact, conclusion 
of law and order purporting to comply with the court’s mandate and 
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granted all parties 20 days for the purpose of filing exceptions thereto and 
supporting briefs and to request permission to argue orally before the 
Board. 
March 26: International Typographical Union requested additional 30 days 
for filing brief on Board’s proposed findings and requested oral argument. 
March 27: ANPA opposed granting of any additional time. 
March 27: Board extended date for receipt of brief on proposed findings, etc. 
until April 20, 1953. 

From the foregoing it will be seen that this case is now in its sixth year before 
the Board, without final action. 

Pertinent are these facts: 

The Board dragged its feet on this case from October 19, 1948, when it was 
submitted for decision until October 28, 1949—more than one year—before it 
entered its decision and order. 

In its order, the Board gave the union 10 days within which to notify it wha: 
steps the ITU would take to comply. 

Instead of complying the ITU notified its subordinate unions the Board's 
order was of no force and effect unless and until enforced by a circuit court of 
appeals. 

The NLRB took no action toward enforcement from October 28, 1949, until 
January 29, 1951, when it filed its petition for a decree of enforcement in the 
United States Court of Appeals for the Seventh Circuit. 

It did not go to court until after the ANPA petitioned the court to take appro- 
priate action. 

The Board took months to prepare the record for the court after it went to 
court. 

This work is customarily performed prior to petitioning a court and in regular 
course the record, the Board's petition and brief in support thereof are filed 
simultaneously. 

Because of Board delay, the court could not hear argument until October 15, 
1951. The court handed down its decision on December 27, 1951, and on Febru- 
ary 11, 1952, entered its decree of enforcement. 

In its decree, the court remanded one issue to the Board with instructions to 
expand its order so as to require ITU to cease and desist from its policy of 
refusing to bargain in good faith with publishers. 

In contrast to the slowness of procedure before the Board was the expeditious 
procedure in two court actions arising under this particular complaint. 


COURT SPEED VERSUS BOARD DELAY 


From the foregoing timetable it will be observed that, because of the Union's 
persistent violations of the act, the general counsel of the Board through the 
regional director at Cincinnati on January 16, 1948, petitioned Judge Swygert 
in the United States District Court for the Southern District of Indiana to 
issne an injunction under section 10 (j) of the act restraining the Union from 
certain alleged violations of the law during the pendency of the proceeding 
before the Board. 

This action was initiated in the court on January 16, 1948. It was concluded 
in the court on March 27, 1948, with the entry of a decree by the court enjoining 
the ITU from the violations charged. 

It is significant to point out that the respondent Union first moved to dismiss 
the bill of complaint for an injunction and when this motion was denied after 
hearing, the ITU then requested a full and complete hearing on the facts in the 
case, which request was granted by the court. 

Yet, the whole proceeding involving all but one of the major issues set forth 
in the complaint was disposed of by the court in a period of less than 3 months. 

Subsequently, when the Union flaunted the decree, the general counsel of the 
Board songht and obtained a rule requiring it to show cause why it should not 
be held in contempt. 

The ru'e was obtained on August 26, hearing was promptly held thereon, and 
on October 14, 1948, the ITU was held in contempt of the injunction decree. 

So much for the proceedings in one court. 

Now, let's take a look at what the Board did. The Trial Examiner filed his 
Intermediate Report on August 15, 1948. All parties were given an opportunity 
to file their exceptions thereto; all availed themselves of that opportunity and 
the cause was submitted to the Board for decision on October 19, 1948. 

Seven months later, or on May 24, 1949, the Board heard oral argument. 
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The Board held the case under advisement for more than 5 months after 
hearing argument thereon and finally on October 28, 1949, the Board issued its 
order. 

There are two pertinent facts related to the Board’s order. 

1. By the precise terms of the injunction decree issued by Judge Swygert that 
decree was rescinded automatically upon the entry of the Board's order. 

2 The Board at its order struck at the basic finding of Judge Swygert when 
it dismissed the charge of refusal to bargain in good faith because of an alleged 
deficiency in pleading by its own general counsel. 

The Board found the Union guilty of other violations alleged in the complaint 
and issued an order requiring it to cease and desist. 

The Union promptly informed its members that the lifting of the injunction 
decree freed them of all restraint and that the Board’s order was of no force 
or effect until enforced by a decree of the Circuit Court of Appeals, as that decree 
might be ultimately affirmed or modified by the Supreme Court of the United 
States. 


HOW THE BOARD DRAGGED ITS FEET 


Now, what did the Board do in these circumstances? 

After the matter was called to its attention it advised all parties on December 
8. 1949, that it would proceed immediately to seek enforcement of its decree in 
the Court of Appeals. 

Did it proceed? 

It did not. 

The Board dragged its feet from December 8, 1949, until January 29, 1951, 
before presenting the matter to the Court of Appeals. 

It moved only after the charging party petitioned the court to review, affirm in 
part, modify in part, and reverse in part the Board's order. 

Was the Board ready when it should have been ready long before to obtain 
enforcement of its order? 

It was not. Months elapsed before the Board completed the record in the case, 
which under the statute only it can furnish to the court. As a result of its 
procrastination it was impossible for the Circuit Court of Appeals to hear this 
case expeditiously as required by the statute. Argument before the court was 
not had until October 15, 1951. 

Now, what did the Court do? 

The court observed the statutory requirement for expeditious consideration. 
On December 27 it handed down its decision wherein it mandated the Board to 
amend its order and issue a further order directing the ITU to cease and desist 
from its refusal to bargain in good faith. 

The decree of the court was formally entered on February 11, 1952. 

Again the question is proper, what did the Board do about that? 

It sat on its hands for 13 months and it was not until March 11, 1953, that it 
issued its proposed supplemental finding of fact, conclusion of law and order in 
partial compliance with the court’s decree. 

I think it unnecessary to advise the committee as to the adverse effect on rela- 
tionships between publishers and one group of their employees resulting from the 
Board’s procrastination and delay in disposing of the issues in controversy 

The president of the International Typographical Union has appeared before 
you. He has told you that since August 1947, his union has spent approximately 
$25,000,000 in its effort to avoid full and complete compliance with the require- 
ments of the act although he did not put the matter in that precise language. 

It is not yet in compliance. 

It will uot be in compliance until the Board’s order isued pursuant to the 
mandate of the court is enforced by a decree of that court, at which time the 
union will be required to bargain in good faith with publishers and not threaten 
each and every one of them who refuses to yield to its unilateral demands with a 
strike as the alternative to compulsory compliance. 

Any protestations by the head of the ITU that his union has complied with 
the law, that it is now in compliance with the law, are refuted by the finding 
of fact not only by Judge Swygert in the district court injunction proceeding, 
but by a unanimous circuit court of appeals in its decision enforcing the order 
of the Board as modified by the court, and by the refusal of the Supreme Court 
of the United States on petition for certiorari to review the decision of the court 
of appeals. 
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Judge Swygert’s findings of fast, decision and injunction decree appear in 
Evans vy. ITU (76 F. Supp. 881). 

Judge Swygert’s findings of fact, decision and order holding the ITU in 
contempt appear in 81 F. Supp. 675. 

The unanimous decision of the United States Court of Appeals enforcing the 
Board’s order as issued with directions to expand it so as to include an order 
requiring ITU to cease and desist from its refusal to bargain in good faith 
appears in 193 F. (2d) 782. 

The order of the Supreme Court of the United States denying the petition 
of the ITU to review and reverse the decree of the court of appeals appears 
in 344 U. S. 812. 


DISTRICT COURT’S FINDINGS OF FACT 


In the light of the protestations made to this committee by the witness Wood- 
ruff Randolph, it is pertinent at this point to quote from the findings of fact 
made by Judge Swygert following the hearing held March 3 to March 11, 1948, 
in the injunction case. 

Here is what Judge Swygert found, inter alia: 

“7 

“(e) * * * The constitution, bylaws, and general laws of respohdent ITU, 
provide for the exercise of complete control by respondent ITU and the members 
of its executive council over the subordinate local unions and members of 
respondent ITU, except in respect to purely local matters not in conflict with 
the laws of respondent ITU. This control includes supervision of the con- 
tractual relations between subordinate local unions and employers and _ sanc- 
tioning of strikes. 

“Section 2 of article X of the constitution of respondent ITU provides: ‘any 
subordinate union which shall fail to make reports required by law or the 
executive council, or which shall neglect or refuse to obey any law or legal 
mandate of the International Typographical union or executive council, may 
be fined or have its charter suspended by the executive council.’ 

“Section 7 of article XIX of the bylaws of said respondent provides: ‘It is 
imperatively ordered that no strike or lockout shall be deemed legal, or money 
expended from the defense fund on that account, unless the strike or lockout 
shall have been authorized or recognized by the executive council; * * *° 

“Section 4 of article IV of the bylaws of said respondent provides: ‘Any sub- 
ordinate union, member, or members refusing to accept and observe a decision 
or action of the executive council pending appeal to a convention, or any sub- 
ordinate union, member or members refusing to accept and observe decision 
of a convention upon a matter that has been appealed shall be subject to 
summary expulsion by the executive council.’ 

“(f) The composing and mailing room employees of approximately 94 percent 
of the members of the American Newspaper Publishers Association as of and 
since August 22, 1947, are represented for purposes of collective bargaining by 
subordinate local unions of the International Typographical Union. 

“(qg) Prior to August 22, 1947, relations between subordinate local unions of 
respondent ITU and newspaper publishers were customarily fixed by written 
contracts containing closed-shop provisions. Approximately 450 such contracts 
were entered into annually by subordinate unions of respondent ITU and mem- 
bers of the association for a fixed duration period of 1 year or more. 

“(h) Beginning about July 1, 1947, respondent Randolph and the other individ- 
ual respondents composing the executive council of respondent ITU instigated, 
advised, and urged the respondent ITU and its members to adopt a policy of 
refraining from customary contractual relations with employers and of prevent- 
ing subordinate local unions from entering into any collective bargaining agree- 
ments with employers. The primary purpose of this policy was to preserve the 
closed shop for the ITU and to circumvent the statutory elimination of the 
closed shop. 

“(i) On August 21, 1947, respondent ITU, in annual convention adopted a 
Policy to refrain from entering into contracts with employers and empowered 
respondents Randolph, Taylor, Brown, and Hurd, constituting its executive 
council, to construe, interpret, and enforce this policy. This policy has been 
identified as a ‘no contract’ policy. This policy is epitomized by the following 
quotation from the general laws, article III, section 1, adopted by the 1947 con- 
vention of the ITU: ‘It will be our policy to refrain from signing contracts in 
order that we avoid agreeing, or seeming to agree, or voluntarily accepting the 
conditions created by such a relationship under the Labor-Management Relations 
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Act of 1947. * * * Upon the expiration of existing contracts, and until the laws 
above referred to are amended and free collective bargaining is again recognized, 
our members may accept employment only from employers who are willing to 
employ them under the ‘conditions of employment’ which the several unions 
adopted, after approval by the executive council of the ITU. 

“(j) At the same time, respondent ITU empowered the executive council to 
expel subordinate local unions or members who refused to observe the decisions 
or actions of the executive council and prohibited subordinate local unions from 
entering into contracts contrary to the above policy and not approved by the ITU 
president, respondent Randolph. 

“(k) In declared compliance with the part of its ‘no-contract’ policy providing 
that the executive council is authorized to interpret, construe, and enforce that 
policy, the respondent ITU on or about October 6, 1947, through its executive 
council, instructed and advised its members and the subordinate local unions that 
a form of contract known as ‘P-6 (a)’ might be proposed to employers in lieu 
of ‘Conditions of employment,’ but that none of the terms of the P-6 (a) form 
should be changed ‘in any way.’ The provisions of this form, including its 60-day 
termination clause, and the statements and conduct of the respondents relating 
to it, indicate that its purpose was to give a semblance of good faith collective 
bargaining on behalf of the subordinate local unions who proposed this form to 
employers, while at the same time imposing closed-shop conditions upon those 
employers who signed such forms, or alternatively requiring employers to submit 
to ‘Conditions of employment’ unilaterally imposed by the subordinate local unions 
in line with the ‘no-contract’ policy of the ITU, which ‘Conditions of employ- 
ment’ unequivocably required the employer to maintain a closed shop. 

“(1) Since August 22, 1947, the executive council has construed, interpreted, 
and enforced this policy by ordering, instructing, directing, and requiring the 
approximately 850 subordinate local unions of respondent ITU, alternately, to 
refrain from entering into any contract or to refuse to enter into any contraet 
not terminable upon 60 days’ notice, contrary to the custom and practice thereto- 
fore prevailing in the industry, and which did not contain substantially the 
provisions of the form P-6 (a). For example, the respondents advised its 
members and local unions as follows: ‘Follow ITU collective-bargaining policy 
no matter what happens.’ Previously it had advise: ‘That policy can be success- 
ful only so long as local unions and employers fail to reach an agreement by 
the process of collective bargaining.’ In one instance it mandated a subordinate 
local union to follow the ‘no-contract’ policy of the respondent ITU. 

“(m) Since August 22, 1947, each subordinate local union whose contract 
status has indicated the necessity for contract negotiations, with few exceptions, 
has adhered to the ‘no-contract’ policy adopted by the ITU as construed, inter- 
preted, and enforced by the executive council. 

“(n) Since August 22, 1947, pursuant to the orders, mandates, instructions, and 
directions of the executive council, subordinate local unions have refused to 
enter into contracts of customary duration, have unilaterally imposed or sought 
to imposed ‘conditions of employment’ on employers, or have insisted that 
employers enter into form P—6 (a) agreements or variations thereof, terminable 
upon 60 days’ notice and generally containing clauses which either caused or 
attempted to cause, and either cause or attempt to cause, employers to maintain 
closed-shop conditions and to discriminate against nonmembers of respondent 
ITU in regard to hire, tenure, or conditions of employment. 

“(0) The principal object of the ‘no-contract’ policy as adopted by respondent 
ITU, and construed, interpreted, and enforced by the executive council, and 
adhere to and executed by the subordinate local unions referred to in finding 
7 (m) was and is to cause or attempt to cause employers to discriminate against 
nonmembers of respondent ITU in regard to hire, tenure, or conditions of 
employment. 

“(p) Respondent ITU in adopting its ‘no-contract’ policy, and the executive 
council in construing, interpreting and enforcing the ‘no-cotract’ policy: 

“(1) Have caused or attempted to cause, and are causing or attempting to 
cause, employers to discriminate against nonmembers of respondent ITU in 
regard to hire, tenure, or conditions of employment. 

“(2) Have restrained and coerced, and are restraining and coercing, em- 
ployees in the exercise of the right to bargain collectively through representatives 
of their choosing by causing subordinate local unions to fail and refuse to bar- 
gain collectively in good faith in their behalf with employers. 

“(q) Since August 22, 1947, the respondent International Typographical 
Union’s ‘no-contract’ policy has been a contributing, if not the sole factor 
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causing subordinate local unions and members of the ITU to engage in strikes 
and slowdowns against employers in various cities, including Chicago, I\|,: 
Hammond, Ind.; Jamestown, N. Y.; Rockville Center, Long Island, N. Y.; and 
Columbus, Ga., which strikes respondents have authorized, recognized, sane. 
tioned, and supported. Respondents also have taken steps or have been re. 
quested by subordinate local unions to take steps toward authorization, recog- 
nition, sanction, and support of strike action against newspapers in Detroit, 
Mich., and Cincinnati, Ohio. 

“(r) The acts and conduct of respondents above set forth, occurring in con- 
nection with the operations of the newspaper publishers described above, have 
a close, intimate and substantial relation to trade, traffic and commerce among 
the several States and tend to lead and have led to labor disputes burdening 
and obstructing commerce and the free flow of commerce. 

“8. Generally, the strikes have deprived the public of complete and current 
news. In some instances newspapers have been compelled to suspend publica- 
tion for short periods of time. In most instances, the struck newspapers are 
being published by a substitute process. The supply of such available substitute 
facilities is limited so that any substantial addition to the number of strikes 
now in existence may make it impossible for struck newspapers in some com- 
munities to publish at all. 

“9. On February 18, 1948, the members of the ITU voted to increase the 
assessment of their wages for the benefit of the fund with which the respondent 
ITU supports strikes from 1% percent to 5 percent for a period of one year, unless 
sooner reduced by the executive council, thereby increasing the average monthly 
revenue of said fund from approximately $100,000 to approximately $1,000,000, 

“10. Respondents have indicated no intention to discontinue their ‘no-contract’ 
policy or their insistence upon the maintenance by employers of closed-shop con- 
ditions for the benefit of the members of the respondent ITU in the newspaper 
industry. On the contrary, respondents have indicated every intention of con- 
tinuing their conduct unless restrained. 

“11. It is reasonable to anticipate from the past conduct of respondents and 
from statements and declarations of their intentions, that if respondents are 
permitted to persist in the enforcement of the I'TU ‘no-contract’ policy and in 
their insistence upon the maintenance of closed-shop conditions for the benefit of 
the members of the respondent ITU in the newspaper industry, such conduct will 
resu't (1) in further strikes, slow-downs and other disruptions of operations 
in the newspaper industry, to the detriment and injury of the printers’ em- 
ployment, the publishers’ operations and the general public interest; (2) in 
the destruction of collective bargaining and stable labor relations between the 
respondent ITU or its subordinate local unions and the newspaper publishing 
industry, which an order of the Board may not be able to restore or repair; 
(3) in employees and the public generally suffering irreparable injury by 
denial of the benefits and stability derived from genuine collective bargaining; 
and (4) in employers either (a) being compelled to violate section 8 (a) (3) of 
the act, thereby subjecting themselves to a multiplicity of suits and penalties 
under the act, or (b) being subjected to the threat of serious and irreparable in- 
jury from strikes, slow-downs and other disruptions of their operations” (76 F. 
Supp. 881 at 891-893). 


COURT OF APPEALS FINDING 


Nearly 4 years after Judge Swygert made his findings of fact and entered 
his decree in March, 1948, the United States Court of Appeals for the Seventh 
Circuit on December 27, 1951, found that: 

“Upon passage of the Taft-Hartley Act in June 1947, to become effective 
August 22, 1947, the ITU at once launched a campaign for the apparent purpose 
of expressing its disapproval and defiance of the act and for the further purpose 
of instructing its subordinate locals and members on methods of avoiding the 
impact of the various provisions of the act on the traditional practices and 
policies of the ITU” (193 F. (2d) 782 at 789). 

Also, in reversing the Board on its dismissal of the charge that the ITU had 
refused to bargain in good faith, the court of appeals said: 

“There was an abundance of evidence here to support a finding that the ITU 
and its agents did fail to bargain in good faith and the record clearly indicates 
that the ITU recognized this as one of the charges against it.” 

The court concluded: 

“The act does not require the particularity of pleading of an indictment or 
information, nor the elements of a cause like a declaration at law or a bill in 
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equity. All that is requisite in a valid complaint before the Board is that there 
pe a plain statement of the things claimed to constitute an unfair labor practice 
that respondent may be put upon his defense. The complaint in the instant case 
was adequate to meet these requirements” (193 F. (2d) 752 at 800). 

When Woodruff Randolph, president of the ITU, appeared before you on 
March 24 last, he said that the only thing that the ITU had been found doing 
that was not in accord with Taft-Hartley was its insistence on a 60-day cancel- 
lation clause in contracts because at some future time some employer might 
want to hire a nonunion person and thereupon the union, having a 60-day 
cancellation clause in its contract, might exert pressure on such employer to 
cause him to discriminate against such nonunion person. Mr. Randolph said 
that his union characterized that “as a thought police doctrine.” (Transcript, 
pp. 8277-8278.) 

Mr. Randolph further said that, except as above indicated, no part of that 
certain form of contract was found to have been violative of Taft-Hartley. 
(Transcript, p. 3278.) 

As heretofore shown, Mr. Randolph’s statement is not in accord with the facts. 

What the courts found was that the ITU had engaged in a nationwide campaign 
with its subordinate locals and its members who were subject to its absolute 
control to defy and avoid the Taft-Hartley Act; that it had refused to bargain 
in good faith; that it had used the 60-day cancellation clause and other clauses 
as coercive schemes to secure a closed shop; that it had attempted to cause 
employers to discriminate against employees in violation of section 8 (b) (2) 
of the act, and that its whole bargaining policy which was adopted in August 
1947, was adopted for the purpose of avoiding the impact of the act on its 
traditional practices and policies, chief of which is its assertion of the right 
to have a closed shop and maintain closed-shop conditions in the printing field 
of this country. 

If there be any doubt as to what the court had to say about the methods used 
by the ITU, that doubt can be resolved by reference to another decision of the 
United States Court of Appeals for the Seventh Circuit dealing with the very 
clauses which Mr. Randolph said have been held legal. In passing upon a con- 
tention that the National Labor Relations Board had erred in not finding these 
clauses specifically to be illegal, the court said: 

“We are of the opinion that it was not necessary for the Board to consider 
the validity of such clauses separately. It would seem that the further in- 
sistence on the use of these substantive clauses as a coercive scheme to secure 
a closed shop would be in violation of the broad terms of the Board’s order 
and could be stopped by enforcement of the Board’s order. In HLvans vy. I. T. U. 
(D. C. F. Supp. 675), the decision holding the ITU in contempt, it was demon- 
strated that a union could not avoid the consequences of its violation of a 
court’s order enjoining its unfair labor practices by merely changing those 
activities to activities of a slightly different type or nature which had not been 
specifically litigated but which were used by the union to accomplish the same 
prohibited results. We would not consider the decision of the Board as to the 
validity of the separate clauses of the P-6A contract form necessary to a later 
enforcement of the Board’s order against coercive use of such clauses in a 
manner to cause discrimination by employers against nonunion employees in 
violation of section 8 (a) (3)” (193 F. (2d) at 799). 

Furthermore, the record shows that the ITU devised its so-called form P-6A 
contract as an unpalatable dose for employers and at the same time as a ruse 
designed for defensive purposes against the charges theretofore filed against it. 

In sending out this form P-6A agreement, the ITU informed its subordinate 
locals and their scale committees that “This contract offer makes our ‘Condi- 
tions of Employment Form’ much more desirable by employers.” (General 
Counsel’s Exhibit 7-P, p. 2057, case No. 10,329 in the United States Court of 
Appeals for the 7th Circuit). 

Still further, the trial examiner, in his intermediate report, found that Mr. 
Randolph, in post card bulletin No. 26 issued on August 25, 1947, or only 3 days 
after the effective date of the law, advised the subordinate locals and the mem- . 
bership as follows: 

“Our collective bargaining policy * * * can be successful only so long as local 
unions and eml!poyers fail to reach an agreement.” 

Also that— 

“The only compulsion of the Taft-Hartley law is that yon bargain in good 
faith, but there is no legal definition thereof in the law. * * * If by chance the 
NLRB or court should say that we have not been bargaining in good faith, the 
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Board or court would have to define it or leave it to our definition. * * * We have 
never been accused of lack of imagination.” [Emphasis supplied. ] 

Both the ITU and Mr. Randolph have been ordered to cease and desist from 
employing numerous coercive measures in support of the no-bargaining program 
adopted in 1947. 

Certainly he was not guilty of lack of imagination when he tried to persuade 
this committee that his offense was only a little one. 


ILLEGAL ITU POLICY STILL IN EFFECT 


The ITU bargaining policy condemned by Judge Swygert and the circuit court 
of appeals is still in full force and effect. It appears in the General Laws of the 
International Typographical Union, pages 99-123, in the ITU Book of Laws 
as effective January 1, 1953. 

To enforce this policy, unanimously condemned as it has been by the courts 
which have considered it, the ITU admits to having spent nearly $25 million 
since August 22, 1947. 

It admits to having called more strikes and to have required more of its mem- 
bers to go on strike than at any time in its history. 

In appealing to its members to vote additional millions to carry out the policy, 
Woodruff Randolph, president of the ITU, told them in the January 1953 issue 
of the Typographical Journal: “During these years since 1947 more members have 
been involved in strikes and lockouts than at any time in our history.” 

The record shows that since August 22, 1947, the ITU has started 68 strikes 
in 72 cities against 106 newspapers. 

It is still carrying on 41 strikes in 43 cities against 61 newspapers. 

All of these strikes were called to enforce ITU bargaining policy. 

Not a single one of them was called for economic reasons. 

Now, let me point to a different sort of a picture. 

The International Typographical Union is the only one of the many unions 
with which newspaper publishers do business that did not adjust itself to the 
provisions of the act as amended in August 1947. True, there have been diffi- 
culties occasionally with some of the other unions, but they were not difficulties 
arising over a refusal to bargain, an atterapt to avoid compliance with the act, 
or an all-out effort to defy the act at any cost. These difficulties arose through 
the normal differences of opinion incident to bargaining between employers and 
employees. 

Your committee may be interested in knowing something of the history of 
collective bargaining in the newspaper field. The association which I represent 
has been in existence for more than 60 years. 


m FIVE DECADES OF ARBITRATION 


For more than 5 decades of that period it has consistently advocated not 
only collective bargaining with groups representing its employees but the peace- 
ful settlement of all differences that might arise through conciliation and if 
that fails, then through arbitration. Its constant effort has been to develop 
and foster friendly relations between its members, their employees, and those 
representing their employees. 

More than 50 years ago, the ANPA and the International Pressmen’s Union 
entered into a 5-year arbitration agreement by the terms of which any newspaper 
and any local union subscribing thereto agreed to arbitrate any and all differ- 
ences, of whatever nature, that might arise and could not be settled by negotia- 
tion during the period of the agreement. 

That agreement has been renewed periodically at each expiration date since 
it originally was entered into. The most recent renewal was as of January 1, 
1953, for a period of 5 years. 

The renewal previous to that on January 1, 1948, became effective, as you 
will note only a few months after the effective date of the Taft-Hartley Act. 
In fact the renewal was negotiated within a few weeks after August 22, 1947. 

The significant thing about this agreement is that for more than a half 
century it has worked. There has been in that time only one adamant refusal 
by a local union subscribing to it to abide by its terms and the International 
took prompt disciplinary action against that local. 

An important feature of the agreement is that it is all embracing in respect 
of all differences that may arise under either written or oral contracts or in 
respect of disagreements that may arise during negotiations for extensions or 
renewals of local contracts. 
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Another feature is that there is no compulsion. The Publishers Association, 
on its part, and the International union, on its part, have made available to 
their respective members and locals a plan for the arbitration of all differences. 
ut before the plan becomes effective as to any pubiisher or any local, it in 
turn must execute an individual arbitration agreement obligating itself to abide 
by the terms of the international agreement. 

If the question be asked why there are not similar agreements with other 
unions in the newspaper field, history affords the answer. 

At the time the original agreement was entered into just after the turn of 
the century, similar agreements were proposed to and accepted by three other 
major newspaper unions, namely, the ITU, the stereotypers, and the photo- 
engravers. 

In 1922, these three sought to restrict the scope of arbitrable issues and 
when the Publishers Association declined their proposal they refused to renew. 

Since then, however, two of them, namely, the stereotypers and photoengravers, 
have made the procedures set up in the pressmen’s agreement with publishers 
available to all their locals, with the result few issues have gone to strike action 
before settlement. 

The issue that caused the breakdown of arbitration procedures with the ITU 
in 1922 is still with us. 

Section 4 (a) of the arbitration agreement provides against walkouts, strikes, 
boycotts, or any other form of concerted action by members of the union that 
interferes with the normal and regular operation of any of the publishers’ 
departments of labor. 

Section 4 (c) in turn provides for the submission to arbitration of all 
questions except “matters as have to do solely with the internal laws (of the 
union) relating to its self government.” 


ITU REFUSES TO ARBITRATE 


By 1922, the International Typographical Union had expanded its laws far 
beyond the point of regulation of its own internal affairs. It not only en- 
croached upon the field of management, but insisted that management be gov- 
erned by union law, that management as to the conduct of its own business agree 
to the application of union law as construed by the ITU and further that no 
union law, so encroaching, would be a subject of arbitration. 

The publishers association declined to accept this proposal for modification of 
the nationwide arbitration agreement. 

The ITU struck down the agreement. 

Today and since 1944 when Woodiuii Randolph became its president, it refuses 
to submit any of its laws to arbitration. (Article II, sec. 2 of its general laws; 
also article III, sec. 1.) 

It asserts the right to release any of its subordinate locals from an arbitra- 
tion proceeding to which such a local has agreed. (Article II, see. 5 of its 
general laws.) 

Notwithstanding its bargaining policy embodied in its Book of Laws has been 
judicially determined to be in violation and defiance of the act, it requires of 
every employer entering into an agreement with any one of its subordinate locals 
a contractual obligation to observe that policy. 

ITU refuses to approve any contract which does not expressly or in substanee 
provide “That the general laws of the International Typographical Union in 
effect (the preceding Januayy 1) not in conflict with law or this contract shall 
govern the relations between the parties on conditions not specifically enumerated 
therein.” 

Under the laws, no local can enter into a contract unless it complies with ITU 
laws and then only after it has been found by the international president to be 
in compliance. 

And if question be raised by an employer party to such a contract as to whether 
it is in conflict with law, either State or Federal, the ITU arrogates to itself the 
determination of that question. (Article IV, sec. 27 of ITU bylaws.) 

The foregoing recital briefly summarizes some of the highlights of the contro- 
versy publishers have had with the ITU since August 22, 1947. 

The controversy still rages because of the failure of the Board to bring it to 
a conclusion in conformity with a final decree of the circuit court of appeals 
entered more than 14 months ago. 

A court which enters a decree of enforcement of a National Labor Relations 
Board order issuec to prevent an unfair labor practice order is powerless to 
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preserve the integrity of its own decree, even though openly and defiantly 

flaunted by the one against whom it is directed. 

One of the glaring weaknesses of the present act is to be found in section 10 
which vests the Board with sole authority to prevent unfair labor practices. The 
probiem is not inherent in the expressed purpose and intent of the act but rather 
in the fact that through nonfeasance it is possible for the agency vested with 
responsibility for protecting the public interest completely to fail in meeting that 
responsibility. If it fails, nothing absolutely nothing, can be done about it. 

Once the Board issues an order directing a respondent to cease and desist 
from engaging in an unfair labor practice, that order is of no force and effect 
in respect of a recalcitrant respondent unless and until it is enforced by a decree 
of a court of appeals. 

This was graphically pointed out 3 days after the entry of the Board’s order 
in the ANPA-ITU case when in a post-card bulletin to all subordinate locals 
and the more than 80,000 individual members of the ITU, the president of that 
organization informed them the Board’s order was meaningless until enforced 
by a court of appeals. 

As shown heretofore, the Board held the ITU case for more than 12 months 
after its submission for decision before issuing its decision and order. Then 
when the ITU notified its members the order was of no force and effect until 
enforced by a court decree, the Board sat on the case for another 15 months before 
seeking a decree of enforcement. When it finally moved it was not ready to 
proceed and the court’s consideration of the issue was thus delayed for a period 
of 9 months more. 

Then when the court remanded the case to the Board with instructions to 
fashion a remedy against the ITU refusal to bargain in good faith, the Board 
sat on the court’s mandate for a period of 15 months. The matter is not yet 
concluded and the unfair labor practices continue. 

Nor is this the only case in which there has been such unseemly delay. 

The pertinent fact about this and comparable situations in respect of your 
consideration of the administration of the act, is that when the Board has made 
its order in a case, only the Board is authorized to initiate proceedings to enforce 
it. If the order is wholly satisfactory to the aggrieved party in whose behalf 
charges originally were filed and upon which the complaint was issued and the 
order entered, that party is powerless to seek enforcement if the Board sits idly 
by and permits the guilty respondent to ignore its order. 

Likewise, if the Board seeks and obtains a decree of enforcement and the 
decree is flouted by the guilty party, again only the Board has authority to 
institute proceedings for the violation of the court’s decree of enforcement. 

If the decree of enforcement is disobeyed, the unfair labor practice is still not 
prevented and the Board, now vested by the law with sole authority to secure 
that prevention, is-the only one who can proceed before the court. 

Even if the contempt be flagrant and the Board in turn derelict, not even the 
court whose decree has been violated can proceed upon its own motion (Amalga- 
mated Utility Workers v. Consolidated Edison Company of New York, 309 U. S. 
261). No one other than the Board can proceed. 

Surely, the court whose decree is flouted should be authorized to institute 
contempt proceedings on its own motion. 

Such authority should be granted to the court. irrespective of whether or not 
the Government agency charged with prevention of unfair labor practices acts 
crs refuses to act, or delays action so long as to defeat the purpose of 
the law. 

The preservation of the validity and integrity of a court decree is no less 
important than the prevention of an unfair labor practice. 

I a we can rest assured no court of appeals would abuse such a power, if 
granted. 

In the light of two recent decisions of the Supreme Court of the United States, 
as well as in the light of current practices of labor organizations, if section 8 
(b) (6) of the act is to have any effect it should be amended to prohibit exactions 
for the use of any process or machine, to prohibit reproduction requirements 
such as the present ITU “bogus” requirement, and to prohibit agreements 
designed to thwart technological progress in any industry. 

To this end, and as a basis for your consideration of the problem, it is sug- 
gested that section 8 (b) (6) of the act be amended to read: 

“(6) (A) to cause or attempt to cause an employer to pay or deliver or agree 
to pay or deliver any money or other thing of value, in the nature of an exaction, 
for services which are not performed or not to be performed, or for permission 

to use any process or machine ; or 
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“(B) to cause or attempt to cause an employer to agree not to use any process 
or machine unless the product of such process or machine is reproduced by em- 
ployees who are not employed on such process or machine in the regular course 
of their employment ; or 

“(C) to cause or attempt to cause an employer to enter into an agreement not 
to use any new process or machine.” 

In 2 decisions handed down on March 9 last, the Supreme Court in effeet says 
that section 8 (b) (6) as now written limits the prohibition therein to demands 
for payment to 1 or more employees for not showing up for work. 

In the one case, a divided Court held 6 to 3 that it was not an unfair labor 
practice for the ITU to require employers to agree to pay its members for the 
reproduction of material, published through use of a process that did not even 
go through the composing room and on which they did not work, and long after 
such material had been printed in the newspaper, as a consideration for ITU’s 
permission to permit the use by publishers of such a process in the printing of 
their newspapers. 

The majority of the Court, speaking through Mr. Justice Burton, said, “It was 
a wasteful procedure. Nevertheless, it has become a recognized idiosynerasy of 
the trade and a customary feature of the wage structure and work schedule of 
newspaper printers.” 

Mr. Justice Clark, speaking for himself and the Chief Justice, in his dissent 
said, “The Court thus holds that an ‘antifeatherbedding’ statute designed to hit 
wasteful labor practices in fact sanctions waste in futile use of labor, lead, 
machines, proofreading ‘hellboxing,’ etc. Anomalously, the more wasteful the 
practice the less effectual the statute is.” 

Mr. Justice Douglas in his dissent said: 

“I fail to see how the reproduction of advertising matter which is never used 
by a newspaper but which indeed is set up only to be thrown away is a service 
performed for the newspaper. 

“Here the typesetters, while setting the ‘bogus,’ are making no contribution 
whatsoever to the enterprise. Their ‘work’ is not only unwanted, it is indeed 
wholly useless. It does not add directly or indirectly to the publication of the 
newspaper nor to its contents. It does not even add an ‘unwanted’ page or para- 
graph. In no sense that I can conceive is it a ‘service’ to the employer. To be 
sure, the employer has agreed to pay for it. But the agreement was under com- 
pulsion. The statute does not draw the distinction Mr. Justice Jackson tenders. 
No matter how time-honored the practice, it should be struck down if it is not a 
service performed for an employer. 

“The outlawry of this practice under section 8 (b) (6) of the Taft-Hartley 
Act might be so disruptive of established practices as to be against the public 
interest.* But the place to obtain relief against the new oppression is in the 
Congress, not here.” 

The reproduction practice, more commonly referred to as the “bogus” practice, 
was first embarked upon by the ITU to prevent one publisher from borrowing 
type from another and thus reducing the cost of his composing-room operations. 

Over a period of years it proceeded on beyond that simple reason to another 
and vastly more important one. 

Today it is used to thwart technological progress in the printing field. If 
permitted to continue, it will ultimately do one of two things: 

(a) Prevent the development of new methods of printing and publishing 
through making them too expensive for publishers and commercial printers to 
use, or 

(b) Exact tribute under color of law for the introduction of any new machine 
or process in the whole printing industry. 

Just as over the years the ITU rule on bogus was extended from an exaction 
for permission granted publishers to borrow type to an exaction for permission 
granted publishers to use a matrix, it has, since August 22, 1947, been extended 
to demands incident to permission to use any type of new machines or processes 
in the printing field. 

Publishers no longer borrow type. The issue that went to the Supreme Court 
revolved around the ITU demand that as a consideration for its permission to 
publishers to publish advertising submitted to them in matrix form, ITU mem- 
bers should reproduce such advertisements, after publication, and be paid for 
the time spent in such useless activity. 
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THE NATURE OF BOGUS 


The procedure with respect to the use of mats is this: 

Advertisers may send advertisements to a newspaper in the form of flat copy, 
i. e., on paper with the advertisement typewritten or drawn by hand. In such 
case, the advertisement is sent to the composing room where a compositor sets 
it in type after which it is placed in a “form.” The form is “proofed,” and then 
sent to the stereotype room. There, by the application of pressure, the print in 
the form is transferred to this cardboard known in the publishing field as a 
“matrix” or “mat.” This matrix serves as a mold from which a metal plate is 
made for use on the printing press which prints the newspaper. 

Advertisers frequently submit their advertisements to publishers in the form 
of a matrix. When an advertisement is submitted in this form, it bypasses the 
composing room and goes directly to the stereotype room where a plate is made 
to use in printing the advertisement. 

The ITU’s tradition of setting bogus permits the publisher to publish any 
advertisement submitted in the form of a matrix only on the condition that after 
its publication a “tear sheet” of the advertisement taken from the published news- 
paper be placed on the “bogus hook” in the composing room, and the advertise- 
ment thereafter be set (“bogused”) by members of the ITU. 

This means that the advertisement on the “hook” is set in type and placed in a 
form, a proof is run from the form so set, and errors are noted and corrected, 
just as any other “nonbogus” material would be handled. Then, after a calcula- 
tion has been made of the time consumed in setting the type, the type so set is 
tossed into the type melting box universally called the “hell box.” Compositors 
who set the “bogused” material are paid for their time just as they are paid for 
setting straight copy. 

None of the work performed on “bogused” material is incident to or essential 
to the processes used in the printing of newspapers. The work is performed 
after, not prior to, publication. It is not performed at publishers’ requests, but 
solely on demand of the ITU that publishers agree to have it performed and to 
pay for it as a condition to obtaining a contract with the union for the performance 
of other work incident and essential to the printing of newspapers. 

The requirement for “bogus” payment is found in Article IX of the General 
Laws of ITU. Unless a publisher agrees he cannot have a contract. The ITU 
will not even bargain on the subject. It will not arbitrate any of the require- 
ments of its General Laws. 


NEW PROCESSES FOR PRINTING 


After the passage of Taft-Hartley in 1947, the ITU launched its strike campaign 
to enforce its bargaining policy adopted in defiance of and for avoidance of the 
impact of the act upon many of its traditions. Publishers who resisted found 
new ways of printing their newspapers. 

In the 22-months-long Chicago strike not a single conventional method of print- 
ing was used by any Chicago newspapers in its composing room. A new process, 
known as the varityper process, was resorted to. By this process the words were 
imposed on paper, a picture taken thereof, a photo engraving made of the picture 
which in turn went into the page form from which the plate used on the press 
was prepared. 

In other newspapers struck by the ITU a variety of processes were used. 
One, the teletypesetter, had been known for years but it had not been widely used 
because of closed-shop contracts with the ITU. The ITU had few if any members 
competent in teletypesetter operation. 

By this process words are punched on tape, which in turn passes through a 
conventional printing machine, which automatically sets the type from the per- 
forated tape. By this process, manual typesetting at the machine becomes un- 
necessary. Furthermore, by reason of recent improvements in electronics, tele- 
type service could be had between cities and now it is available for current or 
spot news on a nationwide basis. Still further, on many syndicate features 
formerly received by newspapers from syndicates in flat copy or mat form, 
teletype tape is now utilized. 

This feature tape is punched at a central office and distributed to newspaper 
offices throughout the country. By its use on typesetting machines, the con- 
ventional manual method of operating those machines is made wholly 
unnecessary. 

Still another process—Photon—recently moved from the laboratory to the pro- 
duction stage. In this process film is used as a substitute for type. It is not 
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even necessary to adapt the film to a typesetting machine. Rather, it goes to the 
Photo Engraving Department where an engraving is made for use in the page 
form from which the plate used on the press is made. 

Now what is the situation in respect of these new processes and machines? 

Without utilizing the procedures set forth in section 9 of the act to determine 
whether employees employed on these new processes and machines want the ITU 
to represent them, the ITU has come forward with a set of demands asserting 
jurisdiction over them and backing up its demands with strike action against 
publishers who resist. 

Also involved in these demands is to be found an extension of its “bogus” 
practice in respect of the use of mats. 

On February 4, 1952, the ITU submitted through its execntive council to all of 
its subordinate unions a provision to be used in contracts with publishers to 
protect it against loss of linotype composition in jurisdictions where the intro- 
duction of the teletypesetter had already been effected or was contemplated. 
Its proposal as set forth in its Post Card Bulletin 183 reads: 

“This agreement covers all production of type or perforated tape for use in the 
employer’s hewspaper or elsewhere. It is agreed that the linotype method (with- 
out use of teletypesetter units) of producing composing room work on matter 
originating from other than the staff of the individual newspaper party to this 
contract shall be used during the life of this contract and no substitute process 
shall be used thereon except as otherwise herein provided. Where the Asso- 
ciated Press, the International News Service, the United Press, submits tape in 
lieu of supplying their news by teletypesetter copy and such tape is produced un- 
der conditions established by contract with either the Commercial Telegraphers’ 
Union, or a subordinate union of the International Typographical Union, such 
tape may be used. The word news shall not be construed to include feature 
services.” 

Irrespective of other vices in this proposal two stand out: 

(a) The ITU’s attempt to say how the teletype tape may be produced ; and 
(b) its attempt to limit its use to news and prohibit its use as to features. 

The position of the ITU on the subject of use for features was precisely stated 
only a few weeks ago in the official organ of that organization, when in the 
Typographical Journal for January 1953, Charles M. Lyon, first vice president 
and a member of its executive council, informed the membership that “The ITU 
will not approve any contract that permits the setting of features automatically 
through the perforated tape method when such tape is received from sources out- 
side the composing room.” 

Still another vice appears in recent contracts, where the ITU enforced its 
demand that publishers should agree that no employee should be laid off because 
of the introduction of any labor saving device. 

Of what avail, it may be asked, is the development of new machines and 
processes if their operation is so to be restricted? 

As alternatives to agreeing to ITU demands absent compliance with the 
procedures of the act, employers are given the choice between agreeing not to 
install or use any new processes or machinery as a substitute for conventional 
methods of typesetting or taking a strike. 

The policy of the act will not be wholly achieved unless at the same time 
the rights of employees and employers are protected, commerce is protected 
by amendment of sec. 8 (b) (6) so as to eliminate wasteful practices such 
as “bogus” and to make impossible an agreement between a labor organization 
and an employer designed to prevent technological advancement in any industry. 


CONCLUSION 


In presenting the foregoing matters to you, I have confined myself to factual 
situations as they have unfolded during more than 5 years’ experience with an 
International Union which has defiantly and persistently evaded and avoided 
the impact of the law on its traditions and policies. 

It is still defiant. 

It still asserts that of its own volition it will not proceed under the law. 

Consistently the ITU has exerted its power to maintain its tradition that 
union men will work only with union men. 

It is here demanding that you restore its asserted right to a closed shop, with 
all of the attendant power of a closed shop organization to control employment 
and prohibit technological development. 
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The association I represent seeks no selfish advantage through this law or 
any amendment proposed for it. We do not seek to make or break any labor 
organization. 

We believe that the present law was enacted in the public interest and that 
the suggestions made in this presentation are in the public interest. 

Mr. Hanson. The American Newspaper Publisher’s Association is 
a membership corporation, organized and existing under the laws of 
the State of New York. It embraces in its membership publishers of 
781 daily and/or Sunday newspapers, which in turn represent more 
than 90 percent of the total daily circulation and more than 90 percent 
of the total volume of advertising published by daily newspapers in 
the United States. 

Each and every one has a vital interest in the matter of sound 
employer-employee relationships. Possibly no group of businessmen 
have had a longer contractual relationship with organized groups of 
employees than newspaper publishers. 

At the outset of this memorandum I have listed certain points which 
relate to the overall subject of compulsory unionism. The points 
which I shall discuss in chief are, one, the ban on the closed shop and 
closed shop conditions which in our opinion should be retained. We 
also favor the retention gf the present union shop provisions, as spelled 
out in the law. We do not think that there dana be any extension of 


the union shop provisions to require maintenance of membership in 
good standing as defined by a labor organization. We think the pres- 
ent law is adequate on the definition. We think the present provision 
of section 9 (c) disqualifying employees on strike who are not entitled 
to reinstatement from voting in elections should be retained. 

We also think that the present anomalous situation in respect to 
the processing of charges filed in behalf of noncomplying or law- 


defying labor organizations and charges filed in behalf of members of 
such organizations should be corrected, so that an employer who re- 
sists illegal activities of a labor organization will not do so at his peril 
when he discharges or refuses to hire a member of such an organiza- 
tion because of that person’s membership in or activities in its behalf. 

We favor the retention of the present section 14 (b) dealing with 
the right to work laws of the various States. 

We think the law should be amended so as speritnally to make it a 
violation for any one to engage in picketing by force of violence as 
well as a violation for any one by picketing alone or in concert with 
others to obstruct or interfere with free ingress or egress to and from 
premises or obstruct. free use of public streets, sidewalks or other 
public ways. Any such amendment should prohibit violence or threats 
of violence directed again persons lawfully emploved or against their 
families during a labor controversy, and above all provide prompt and 
effective relief against such violence. 

No longer should any American in our opinion have cause to say 
that he fears for his life or the life and happiness of his family if he 
crosses a picket line to pursue, legitimate employment. 

Recent decisions of the Board limiting the right of free speech make 
it imperative to amend the present section 9 (c) of the act to give full 
force and effect to this constitutionally guaranteed right and save 
endless controversy thereover. 

We think that the present provision in section 9 (b) protecting 
professional employees from being roped into a heterogeneous bar- 
gaining unit against their will should be retained. 
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We also think that the present procedures for the prevention of 
unfair labor practices inull be completely overhauled so as to provide 
a far more expeditious method of promoting the stated purpose and 
policy of the act. On this point we point out in our statement the 
tedious and tortuous proceedings before the present National Labor 
Relations Board. 

At the present time I am participating in one controversy that is 
now in its sixth year before the Board without a final decision and I 
am engaged in another one entirely foreign to the newspaper field 
which is now in its fifth year. So the ANPA-ITU controversy which 
is diseusssed in this statement is not the only example of procrastina- 
tion and delay, foot-dragging and hand-sitting of which the Board is 
guilty. 

Furthermore, we think that the present act which gives the Board 
the sole authority to maintain the integrity of its orders or of a court 
decree enforcing its orders should be changed, so that no longer will a 
court which issues a decree have to sit by powerless to maintain the 
integrity of its decree. 

Finally, probably more important at the moment because of a recent 
decision of the Supreme Court of the United States, I am going to 
discuss the wasteful practices incident to this particular union's de- 
mand for reproduction of material produced by others than its 
members. 

The bogus practice of the ITU is nothing more nor less, in our 
opinion, than an effort to thwart technological progress in this field, 
and if extended to other fields or even if extended still further in the 
newspaper field, it simply means that anyone who wants to go ahead 
will have to pay an exaction to do so or risk a strike. 

Now we think the proposal again to legalize the closed shop and 
strike down the rights of employees as guaranteed by section 7 of the 
present act is nothing more nor less than a proposal to enslave the men 
and women of this country who work for a living. Since 1947 we 
have heard altogether too much about the Taft-Hartley Act being a 
slave-labor act. It no more enslaves the working men and women 
of this country than the Emancipation Proclamation enslaved the 
Negroes. What the present law does is to prohibit enslavement either 
by employers, employers’ organizations, or labor organizations. 
What it intends there is to protect the right of the individual to work 
free from coercion or intimidation by anyone who seeks to use the 
fruits of labor for selfish advantage. 

Section 7 of the present act was adopted in the public interest and 
not in the interest of employers, or in the interest of labor organiza- 
tions, as such. It guarantees the right of the individual to seek his 
employment through collective bargaining in concert with his fellow 
employees. 

t seeks to lay down a sound basis for collective bargaining, pro- 
tected against abuse in section 8 by either party to the negotiations, 
and while restoring the right of the individual to refrain from joining 
or assisting a labor organization, at the same time it requires him to 
pay his proportionate cost of service rendered to him by such an organ- 
ization if a majority of his fellow employees in a unit chose to be 
represented by it in collective bargaining. 

The closed shop backed up by a closed union, is but a form of 
totalitarian rule in which the individual’s rights are subordinated to 
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those of the organization. I want to digress a moment at this point 
to point out that only within the last few days the president of the 
International Typographical Union has called upon some 300 em- 
ployees of the Government Printing Office in Washington, members 
of that union, to get out of the union because they disagree with him 
on his policy of opposing the Taft-Hartley Act and the methods used 
to carry out his opposition. If there be any doubt in the committee’s 
minds as to his attitude on the matter, it can be found stated in his 
own words in the April issue of the Typographical Journal, the official 
organ of his union. 

All that one needs to recognize the fact of the totalitarian form of 
a labor organization is to study the constitution and bylaws and gen- 
eral laws of the ITU which, in turn, is fronting the fight for the 
restoration of the closed shop and admits to having spent approxi- 
mately $25 million since 1947 in its campaign to repeal the law and 
while campaigning to avoid the impact of the law on its policies. 

Any individual member of this union or any group of its members 
constituting a subordinate local who fails to comply with the dictates 
of the international president as set forth in sections 2 and 4 of article 
III of its general laws is subject to summary expulsion under article 
IV, section 42 of the bylaws. The ITU has exercised this power and 
I cite the instances in my statement. 

No individual member of the union, no matter how long he has be- 
longed, has any vested right in either the pension fund or mortuary 
fund for the support of which he is taxed 2 percent of his total earn- 
ings‘each payday. If he is expelled for refusing to comply with a 
mandate of the executive council, enforcing the president’s power 
over his economic life, and his right to work, he loses all that he has 
paid in for his support in his old age, and his funeral expenses at his 
death. If perchance he does retire and seeks to enjoy the fruits of his 
labor in his old age, the executive council for reasons solely satisfactory 
to it, may revoke his pension or reduce it at will. 

If by reason of increased cost of living, illness in his family, or wpon 
his recovery from illness he finds it imperative to increase his income 
beyond the modest retirement he has paid for, his retirement is taken 
away if he earns but a small amount in addition. 

Whatever he does after he retires is subject to the control of the 
executive council of his union, just as are all of his activities during 
the active period of his employment. 

Furthermore, the moneys he has paid in for his retirement and 
funeral expenses not only can be but they have been appropriated for 
other and wholly unrelated purposes. Within the last year alone, 
millions of dollars have been transferred from the mortuary. fund for 
~~ in the campaign of the ITU to avoid and repeal the Taft-Hartley 

ct. 

The ITU seeks not only the restoration of a closed shop but the right 
to maintain a closed union; the right to select persons who may start 
apprentice training; the right to force them into the union or reject 
them during the early years of their oe and to obligate 
each apprentice who enters his second year to pledge himself at all 
times to support the laws and regulations of the union, and to use all 
honorable means in his power to procure employment for members 
of the ITU in preference to others; the right to tie an apprentice to a 
particular job and hold him to it. 
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I need not belabor the point further. Slave labor is to be found 
under the closed shop and closed unions; not under the provisions of 
the Taft-Hartley Act. 

Now, insofar as the suggestion that section 9 (c) should be repealed, 
we think it should be retained. The soundness of this provision as 
now stands is illustrated by certain situations. 

Let us assume that a strike is called in defiance of the act, and in 
violation of its provisions. The employer replaces the strikers and 
continues in business. Theunion loses. It elected to enforce its illegal 
demands by compulsion. When it fails it should not be allowed to 
replace the employees who have made possible the conduct of the 
business during the union’s illegal strike. 

Now let us take the legal strike. It is called for purely economic 
reasons. Under the law it is established that an spateane has a right 
to replace the strikers, if he can, and continue in business. He does so. 
When the union elected to strike, it elected to take all of the risks 
incident thereto. The law should not step in and give it a victory 
after it has lost. 

Now, an employer may discover during the course of a strike that 
new processes or new machines can effect large savings in operation. 
He installs them and with a much smaller force is able to conduct his 
business at far less cost than before the strike. To grant the strikers 
under such a situation the right to vote on representation would put 
the employer right back where he was before his former employees 
walked out and serve to slow up technological development and effi- 
ciency in production. 

If an employee becomes ineligible for reinstatement to his job 
during the course of a strike, no sound reason can be advanced for 
making him eligible to vote on matters affecting future relations 
between an employer and his employees. To permit him to vote would 
serve merely to stir up again old controversial issues and defeat the 
very purpose of the act to promote industrial peace. 

In any consideration of revision of section 9 of the present act deal- 
ing with the designation of representatives or their selection for 
purposes of collective bargaining, the Congress should determine what 
should be done about a labor organization which defiantly refuses to 
comply with the law and asserts it will not subject ‘itself to the pro- 
cedures set forth therein. 

For more than 5 years now the ITU has adhered to the policy it 
adopted in 1947 wherein it stated: “It is our policy that local unions 
-do not seek to qualify as representatives under the Labor Relations 
Act * * *” article II], general laws. That law was adopted in 
1947 and reaffirmed in this current year of 1953. 

The ITU through its international president, who has appeared be- 
fore you, asserts that, “The ITU neither needs nor wants any part 
of the Taft-Hartley law.” 

Yet during this period of more than 5 years, and in violation of the 
policy of the act as stated in section 1 (b) thereof, the ITU has con- 
tinued to assert its claim to jurisdiction over all composing room 
operations as it in turn defines those operations. It has engaged in an 
unprecedented number of strikes to enforce its demands. It is still 

-conducting an unprecedented number pursuant to its policy. : 
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The record of its strike activity—and these are our figures—6s 
strikes in 72 cities against 106 newspapers, demonstrates its disap- 
proval, defiance and disregard of the law. 

The ITU’s jurisdictional claims, self-asserted and strike imposed, 
are provided for in its constitution, article I, section 1, and article II, 
section 1, in the latter of which it arrogates to itself sole authority 
over its claim to jurisdiction. 

These claims are also set out in its general laws which by its own 
fiat are made a part of every contract it enters into. Article ITI, sec- 
tion 12, asserts jurisdiction over all printing processes and article 
VII, section 1, over all typesetting machines. 

And article III, section 1, of the general laws asserts that the ITU 
will achieve these objectives without complying with sections 9 (f), 
(g), and (h). While the ITU may not receive consideration of 
charges filed in its behalf, yet an employer who resists its illegal ac- 
tivities does so at his peril if anyone other than an officer of such an 
organization charges in with discrimination in respect of an indi- 
vidual member of a group of members thereof. 

All that is necessary is to provide that no complaint shall issue upon 
any charge of unfair labor practice where the person aggrieved 
thereby belongs to a labor organization which by its own voluntary 
act is operating outside the law and in defiance of the law or is dis- 
qualified by the law from invoking the procedures of the act. 

Such an amendment would implement the purpose of the Taft- 
Hartley Act to make both employers and labor organizations equally 
responsible under the law. 

It would deprive a labor organization guilty of misconduct of resort 
to the Board and in no sense would it free an employer from his proper 
responsibilities under the act. 

I have spoken of violence. We have had any number of instances 
of violence in newspaper controversies over the period of the years, 
including bombings, assaults, and what have you. Now, under the 
present law it is an unfair labor practice under section 8 (b) (1) (A) 
of the act to indulge in violence. But a remedy which may take from 
3 to 6 years is no remedy at all. We therefore suggest that this Con- 
gress should define such acts of violence as crimes and create a division 
in the Department of Justice to handle them. 

Now, if the argument be raised that we would be invading the field 
of State regulation, the answer is simply this: The whole basis for 
the enactment of the Taft-Hartley Act is to be found in the assertion 
by the Congress that it intends to regulate all acts affecting commerce, 
as those acts fall within the broad field of employer-employee relation- 
ships. I do not see how the Congress can evade the responsibility of 
taking care of this vandalism situation. Only last week I was at a 
meeting in New York where a union was attempting to organize the 
official reporters who were reporting those proceedings. During the 
course of that meeting one of the reporters was called on the phone 
by one of these union representatives and told that if she dared to 
show up the next morning to do her work, she would suffer bodily 
harm. She was taken care of by being given a room in one of the 
wey aptels in New York and police protection until she completed 

er work. 

Now, gentlemen, we certainly have passed the time in this country 
when any organized band, whether it be employers or employees or 
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what have you, should take the law or be permitted to take the law 
into its own hands to do things like that. 

Now, the right to strike and the right to picket do not embrace the 
right to threaten bodily harm or cause bodily harm. The right to 
icket is merely the right to express your opinion, It is tied up with 
the right of free speech and the right of a free press. Our Supreme 
Court has so held it, time and time again, and when issues of violence 
have arisen, the Court has separated those from the right to picket. It 
has stated violence can be handled under something else. But we 
certainly contend that the right to picket does not embrace the right 
to overturn trucks, sabotage machinery, dynamite plants or installa- 
tions, burn down buildings, or engage in any other form of vandalism 
or commit murder, and all of those crimes have been committed in 
labor controversies and within the recent few years. 

Recent decisions of the Board dealing with the right of free speech 
have virtually stripped employers of that right, if they exercise it 
on their own property and on their own time and with no threat of 
reprisal or promise of benefit unless they accord the labor organization 
involved in the controversy equal time to answer. 

Congress thought it had taken care of that issue in the present law, 
but the Board has extended its philosophy in the case to the point now 
that a mere statement by an employer of his views in a labor contro- 
versy to his employees during working time violates the law unless 
he invites the labor organization to come in and reply to him on his 
own time. 

I think that you are familiar with the development of that theory 
from the Bonwit Teller down through the Auto Parts case in New 
England. It doesn’t involve any employers’ rule against solicitation 
or carrying on of union activities or anything like that now. The 
employer is merely gagged under their present doctrine. We of 
the press do not believe that anybody should be gagged, however 
offensive his views may be to us. 

Now I have discussed the procedures which it is necessary for one 
to follow today in order to obtain relief under this act. We have 
furnished the timetable of one case in this statement which shows 
that the original charge was filed on October 7, 1947, and the case is 
not concluded yet. 

During the various manifestations of that case, we have had two 
court proceedings. In one of those proceedings all but one of the main 
issues in the controversy were considered and it took the court less 
than 10 weeks to do what the Labor Board hasn’t done in almost 6 
vears. Furthermore, after the Board did enter an order in which it 
presumed to overrule or reverse certain findings of fact by a district 
court of the United States, the circuit court of appeals after the case 
was submitted to the court in October, decided in December 1951 that 
the Board was wrong and remanded the case to the Board with in- 
structions to fashion a remedy to correct the evil complained of. 

The evil was the refusal of the International Typographical Union 
to bargain in good faith with publishers. 

The mandate of the court reached the Board of February 11, 1952, 
The Board took no action on that mandate for exactly 13 months. In 
other words, it was not until March 11, 1953, that the Board issued its 
proposed findings of fact and conclusions of law and order to comply 
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with the court’s mandate. It afforded all parties the opportunity t 
file exceptions against its proposal, or to file a brief in support. The 
date for the filing was last Tuesday. Everything is filed, awaiting 
the decision of the Board, but there still has been no action. 

Now, I am not going in this oral presentation into the manner jy 
which the Board has dragged its feet and sat on its hands in this type 
of acontroversy. I gave you the timetable for the purpose of pointing 
out that the all-essential thing in any labor controversy is to bring it 
to a conclusion as soon as possible and an equitable conclusion. Boar 
procedures don’t bring anything to a conclusion within a reasonable 
time. We have suggested that you might wish to consider invesi- 
ing the courts with jurisdiction of unfair labor practices in order to 
get a result and a determination. 

I want now to come to another point. I have set forth here the 
district court’s findings of fact in a proceeding brought before it after 
the issuance of the complaint to restrain the ITU from continuing its 
series of violations during the consideration of the case before the 
Board. Instead of being content with a prima facie hearing, the 
union asked for a full and complete hearing on the merits and ob- 
tained it. I do commend to your attention the findings of fact made 
by Judge Swigert in the United States District Court for Indiana, 
set forth in 76 Federal Supplement, beginning at page 881, in which 
he found that this ITU and its witness who appeared before you, ad- 
vised and urged the ITU and its members to adopt a policy of refrain- 
ing from customary contractual relations with employers, and of pre- 
venting subordinate local unions from entering into any collective 
bargaining agreements with employers. 

The Judge also found that the reason for this policy was the desire 
of the ITU, the law notwithstanding, to maintain the closed shop 
or closed-shop conditions in the newspaper publishing business field 
of this country. 

The court Seed that because of the past practices of the ITU, as 
well as the statements made by the members of its executive council, 
consisting of its chief officers, there was no indication that they had 
any intention to discontinue illegal practices. Finally, the court 
enjoined them. Then under this ridiculous labor board procedure, 
when the Board’s order was entered more than a year and a half later, 
the ITU was called upon to tell the Board what it was going to do. 
It sent out a bulletin to its members saying that they need pay no at- 
tention to it, that the injunction had been lifted by reason of the 
Board’s order and they were free from restraint until that order was 
enforced by a decree of a circuit court of appeals. 

The Board was immediately asked to proceed for enforcement. The 
Board had issued its order on October 28, 1949, and on December 8, 
it informed all parties that it would proceed for enforcement. Did 
it? Sure, on January 28 or thereabouts in 1951, or more than 15 
months after its order was entered after the ITU had told its mem- 
bers that they were free from all restraints until the order of the Board 
was enforced by the court. 4 
_ Why, the Board wasn’t even ready to go to court when it was forced 
in, and it was forced in, gentlemen. Usually when it goes to court it 
has its petition ready, its records ready to certify, and its brief ready 
with page references to the record. It wasn’t able to get that case 
ready for the court’s consideration until the following October, and 
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then what did the court do? The court took from October until De- 
cember to settle it, whereas the Board had taken from October of 1949 
until October of 1951 before it was ready for the court to act. 

That is why we suggest that on these matters that need attention 
there is merit to the proposal that jurisdiction be placed in the courts 
which notwithstanding all of the things that have been said about 
their slowness of procedure, are still much faster than this particular 
administrative agency. 

When the president of the ITU was before you, he told you that he 
had been educated and he is now in full compliance with this law. In 
fact, he said that he had been found guilty of just one minor infrac- 
tion. Actually he said what had been worked on him was a little bit 
of a thought-police doctrine because he happened to think that a 60- 
day cancellation clause in a contract might be more valuable to his 
union than a normal cancellation clause. 

Gentlemen, there was no thought-police doctrine involved in this 
case. Insofar as that 60-day cancellation clause is concerned, it was 
suggested by the ITU and deliberately suggested by the ITU to its 
or a a as a ruse to stall off labor board proceedings that had 
been initiated against the union. When the 60-day cancellation clause 
contract, otherwise known as P-6A was sent out, it was sent out by Mr. 
Randolph with this word to his subordinate locals, that “this contract 
offer makes our conditions of employment form much more desir- 
able by employers.” 

There is This thought. Still earlier, but after the enactment of the 
law, and after the adoption of the bargaining policy which has been 
condemned by every court that has had it before it, he stated to all 
of his members, “Gur collective-bargaining policy can be successful 
only so long as local unions and employers fail to reach an agreement.” 

Also, that “the only compulsion of the Taft-Hartley law is that you 
bargain in good faith, but chive is no legal definition thereof in the law. 
If by chance the NLRB or court should say that we have not bargained 
in good faith”—and gentlemen they have—“the Board or court would 
have to define it or leave it to our definition. We have never been 
accused of lack of imagination.” 

Now, both Mr. Randolph and his union have been ordered to cease 
and desist from employing numerous coercive measures in support of 
their no-bargaining program adopted in 1947. In my opinion he was 
not guilty of lack of imagination when he tried to persaude you that 
he is now in full compliance with this act and that the only thing 
that he has been found guilty of was trying to terminate contracts 
within 60 days instead of within the normal period that had been cus- 
tomary theretofore. 

The policy which was adopted in 1947 is still in full force and effect, 
and when he was asked why is it still in full force and effect he resorted 
to this well-known imagination of his, self-admitted, and said that it 
was because of some Canadian unions that might not understand if 
they changed it, and that he was thinking of his Canadian members 
and that is why the ITU still has the policy. 

What have they done? His union admits to having spent nearly 
$25 million since August 22, 1947, in what he characterizes as defense 
activities. Defense against whom? And against what? In the— 
newspaper business we deal with many other unions, one of them larger 
than his, and we have not had a single strike with any other union 
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since 1947 arising under any provision of the Taft-Hartley Act. We 
have had a few economic strikes which are the normal course of events 
in any field of industry. But we have not had a single strike with any 
other union and some newspapers do business with as many as 16 
unions, which was incident to any provision of this law except strikes 
called by the ITU. 

What does the ITU say about it? In the January Typographical 
Journal, Mr. Randolph in asking for more money to fight everybody 
told his membership that, “since 1947 more ITU members have been 
involved in strikes and leckouts than at any time in our history.” 
We have been on the receiving end of that kind of coercion. 

I refer in my statement to five decades of arbitration with another 
great union, where only this last January we renewed an arbitration 
agreement for another period of 5 years. Under the terms of that 
agreement the publisher who signs it and the local union who signs it, 
agree to arbitrate any difference, whatever it may be, including the 
negotiation of a renewal of a contract that may come up during the 
period of the agreement. 

Two other unions in addition to the pressman’s union operate under 
that agreement although they have not signed it. They operate under 
the procedures. 

The ITU laid down as its cardinal policy some years ago the fact 
that it would not arbitrate.any question that had to do with its general 
laws, and its general laws, gentlemen, are not for the regulation of 
the internal affairs of the union, but for the regulation of the business 
of the employer. And an employer cannot, as conditions stand today, 
have a contract with that organization unless he accepts the general 
laws insofar as they are lawful under State and Federal law. And if 
a question is raised as to their legality, who will determine it? It is 
not the courts and not the Labor Board, but the executive council of 
the ITU. Any man who signs that contract binds himself in case of a 
controversy to let the ITU determine it, and the most recent example 
of that I saw in the morning New York Wall Street Journal, where 
that great newspaper had signed a contract covering a new machine 
or a new process for printing and has this provision in it of referring 
to the executive council of the ITU any question that comes up in 
dispute between it and the local in New York. You may ask why a 

newspaper will do it. If it doesn’t it has a strike. 

Do you want every newspaper in the country tied up in strikes? 
We have 102 of them. That has been in the last 5 years. We have 
got 41 of them still going on, and if the gentleman who appeared 
before you can get some more money, you are going to have a lot more 
of them where publishers stand up and refuse to take his contracts 
with these terms in them. And don’t think for one minute that they 
are not standing up. There are many of them who stood up and there 
are far less contracts in the newspaper field than there were prior to 
the beginning of this war and there are going to be less as time goes on 
unless that union complies with the law and bargains in good faith. 

Now I come to the final point: Section 8 (b) (6) of this act con- 
tains what I think is about as clear a statement as any provision 
therein. That section reads that it shall be an unfair labor practice 
for a labor organization “to cause or attempt to cause an employer 
to pay or deliver or agree to pay or deliver any money or other thing 
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of value in the nature of an exaction for services which are not per- 


- formed or not to be performed.” BLL 
ny Now, you have all heard about bogus. Bogus is simply a require- 
16 ment by the ITU that publishers as a consideration for its permission 
08 to use mats in the printing of their newspapers, shall cause those mats 
to be reproduced by ITU members who do not even work on them in 
al the course of printing. No publisher in this country can have a con- 
by tract with the IUT unless he agrees to that provision. It is that or 
n a strike and so there is your exaction. ‘The matter was presented to 
+” the Board and the Board said that this practice was something akin 
to bargaining for lunch hour, vacation time, or rest periods. 
- The case went on to the Supreme Court and there the Board changed 
n its position and before the Supreme Court said Congress didn’t mean 
t what it said anyway, and that what this provision prohibits is pay- 
t. ment to somebody who doesn’t show up for work at all, and nothing 


else. It prohibits nothing else. That is what the Board said. 

Well, the Supreme Court by a 6 to 3 vote decided that the Board was 
right in that contention. In order to do it, the Court had to abandon 
its set rule of statutory construction that where a statutory provision 
is clear and unambiguous, the Court will not resort to legislative his- 
tory to distort its meaning. That might be a debatable statement but 
my next one is not debatable: In order to reach the result the Court 
had to abandon its own definitions of two words, “work” and “serv- 
ices.” And it did abandon them. The majority held that this bogus 
practice, wasteful as it is, was an idiosyncrasy of the bargaining rela- 
tionships between publishers and this particular union, and dumped 
the matter back in the laps of Congress to determine whether or not 
this particular idiosynerasy is in the public interest. 

We have proposed an amendment. which is spelled out in our state- 
ment at page 40, which we think will take care not only of the issue 
which was presented to the Court dealing with the reproduction or 
bogusing of matter, but with the present campaign of the ITU ab- 
sent following the procedures of this act, of grabbing jurisdiction 
over employees who work on processes or machines not heretofore used 
in the printing business. 

That is a very neat campaign this union has. It says it won’t avail 
itself of the procedures of the act, and it will not go to the Board and 
ask for an election to determine whether it has a right to represent 
this employee or that employee, or this group or that group. It as- 
serts the right and the publisher who does not concede it is threatened 
with a strike. 

Now, what do we have? Since 1947 we have had the greatest pe- 
riod of technological progress in the printing industry we have had 
since the linotype machine was invented. The Chicago publishers for 
22 months operated with dark composing rooms and successfully. 
These other newspapers which have been struck, and 47 of which are 
today taking strikes, are operating without ITU members and suc- 
cessfully. And how are they doing that? It is by the use of processes 
or machines which were not in general use in 1947. But the ITU has 
now come along and asserted jurisdiction over the process or the 
machine, whatever it may be, in order to get jurisdiction over the em- 
ployees who work on those machines or processes, or in lieu thereof 
to exact tribute from the employer and failing that, to strike him. 
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Take teletypesetters. There aren’t enough ITU people in the coun- 
try today competent to punch tape on a teletypesetter operation to run 
one-tenth of the teletypesetters being operated. It is too bad, but 
that is the fact. Yet they demand jurisdiction over that machine and 
in lieu thereof the employer must take a strike, or there is one other 
thing—enter into an agreement not to use it. Or, you can use part of 
it and not use the rest of the process. 

We point out in our statement that we think our amendment covers 
this practice and we think that you should hit right at the root of 
any proposal that exacts a consideration for permission to use a 
process or a machine. We think that you should hit at any pro- 
posal that requires an exaction by a labor organization or eh to 
a labor organization calling for the reproduction of the product of any 
process or machine not worked upon by the members of that 
organization. 

Now, on mats, the mats are made and then processed in our stereo- 
typing departments and the so-called reproduction is not done until 
fy months, or even years after the matter which is reproduced has 
been printed and distributed. It does not even go through the com- 
posing room. 

Then we finally come down to the fact that we think it should be 
made illegal to cause or attempt to cause an employer to enter into an 
agreement not to use any new process or machine. 

In his appearance before this committee, Mr. Randolph, the presi- 
dent of the ITU, was asked if there was any such agreement and he 
said that there might be but he didn’t know of it. I have here a lot 
of contracts between publishers and the ITU, what I prefer to call 
shotgun contracts, aa they embrace all kinds of things. 

One of them, and this goes for 14 of them, provides there can be no 
reduction of the staff of employees in case any new process or machine 
is introduced. A variation of that provides that if any new process or 
machine is introduced and conditions warrant a reduction in the staff, 
those who shall first go are the ones that work on the new and more 
modern process or machine, and the more economical and efficient. 
Under that, if a publisher wanted to get rid of an ITU proofreader he 
would have to get rid of his teletypesetter operators first, or if he was 
using varitypers he would have to get rid of them or the more modern 
process, which is just getting into production, photon, he would have 
to get rid of that. 

Mr. Gwinn. Would the effect of that be that he could not operate 
the new machines at all? 

Mr. Hanson. Yes, that is the purpose of it, either give them juris- 
diction over them or don’t operate them. 

Then he has various contracts which simply provide that for the 
term of the contract they won’t introduce new processes or machinery 
except with the consent of the ITU. 

Now, this bogus thing goes far further than just merely an idiosyn- 
crasy of the bargaining pattern. It goes really to the heart of the 
technological process. q want to give you an illustration of that. 

Let us assume some 40 years ago when there were more wagons 
manufactured in this country, and my father unfortunately was a 
wagonmaker, than there were automobiles. We will assume that the 
labor organizations if thére were such then in the wagon manufactur- 
ing industry had said, “Yes, gentlemen, you can manufacture auto- 
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nobiles provided that for every automobile you make you also make 
, wagon, and if you can’t sell it, break it up and throw it away or do 
what you want with it.” ; 

Now, that is what you have on bogus today. That is done with 
mats. The matter reproduced is thrown away and it is never used, 
but they have cleideh the doctrine to this new process and new 
machine theory so that as recently as January, the first vice president 
of the ITU, who is a member of its executive council, presumed to say 
in the Typographical Journal that the ITU will not approve any 
contract that permits the setting of features automatically through the 
perforated-tape method when such tape is received from sources out- 
side the composing room. : 

Now, they not only have got to the point where they are telling us 
what kind of a machine we may or may not use, but what kind of 
contents we shall run in our newspapers through their asserted exer- 
cise of jurisdiction over the machine. 

We can fight it out, and by the mere laws of attrition sooner or later 
we will win. That is, we will win a majority of the controversies. 
They can boast of but one victory in their 514-year-long strike period 
where the strike was called against the Taft-Hartley Act. In that 
victory they did not achieve it until, with outside help, through force 
and violence, they closed down the newspaper operations. That is 
the only victory they have won. 

Now, you were given a list of small unions that presumably have 
died on the vine as a result of this act. I looked over that list, but 
I did not find the names of those unions included in there which have 
had their charters revoked because they refused to go along with what 
they regarded as the illegal policies of the ITU’s executive council. 
In only 1 of the unions which was mentioned as having died on the 
vine have I recognized 1 where a strike was called and is still going. 
Now, take Mansfield, Ohio, where the union was ordered to strike and 
refused and had its charter revoked. Or Fort Smith, Ark., where the 
union was directed to call a strike and refused and had its charter 
revoked. I don’t find them on that list. 

Nor do I find Texarkana, Tex., and Hot Springs, Ark., where the 
unions were ordered to strike and did strike and are now walking 
the streets and receiving strike benefits while their employer conducts 
his business. 

It is just unfortunate that in an industry that was probably the first 
to recognize the merits of collective bargaining we have this situation 
today. But, thank God, gentlemen, we have it with only one union. 
We have our normal battles and our normal differences with the others 
from time to time. We have some abnormal ones occasionally with 
some one or the other of them. But this is the only union that has 
declared open war, not only against us but against the law of the land. 
Insofar as the law is concerned, we have had no controversy with any 
of the others since August 22, 1947. There has not been a single issue 
arising out of this act with any union but the ITU. 

Now, if you have any questions, I shall try to answer them. 

Chairman McConnewt. Mr. Hanson, I believe some of the men have 
some very specific questions in connection with the industry itself. 
My question is going to be on the National Labor Relations Board 
and the procedures which should be followed. 
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As you probably know, I have stated publicly in various parts of 


the country that I felt that the sections dealing with the Nationa] a C 
Labor Relations Board should be changed in some respect, but I was those 
not sure what plan should be followed. We have had many witnesses, JB ion y 
both for management and labor, complaining about the delay of the No 
Board in settling cases, and also complaints of lack of impartiality. along 

Now, I would like to see certain changes in the procedure, but I do tial 
not know for sure what they should be. Boar 

I notice that you have stated that there should be a change in the one f 

administrative procedure before the National Labor Relations Board arti 
vesting original jurisdiction to prevent unfair practices in the district ee 
courts and placing the responsibility for proceeding in court in a If 
division of the Department of Justice. ind t 

Would it be your thought that the Board should be completely ordet 
abvliched as the first move and then set up the procedures in a different posit 
way? ' 

Mr. Hanson. Well, it depends. I think that you have got to dis- er 
tinguish between unfair labor practices as such and matters dealing cond 
with representation and elections assuch. I think a board can handle NLI 
the latter, and I think the record since 1933 of the National Labor M 
Relations Board, both under the Wagner Act and the Taft-Hartley dice 
Act, proves the ridiculous futility of expecting to get any prompt job 
or speedy and efficient relief from unfair labor practices anaes ee 
administrative procedures. hav 

Now, I point out in my statement, Your Honor, that it took less than exp 
10 weeks for Judge Swigert to resolve every issue that was presented that 
in this case before the Board and the Board hasn’t settled the issues tog 
yet. 

It may be argued that if you give jurisdiction to the district court on a 
unfair labor practices, you will have to add a few judges, maybe some abo 
assistant district attorneys, and maybe some employees of the Depart- get 
ment of Justice, but you have got hundreds of employees in the € 
National Labor Relations Board and in its various field offices sun 
throughout the country. My thought is that you should first take what I 
are unfair labor practices, and distinguish between those that you want or 1 
to treat for crimes, misdemeanors or felonies, depending upon the ex- em) 
tent of the offense, and those where you want equitable relief in the nat 
nature of an injunction and in some cases you would want both, and tha 
put those matters right squarely where they belong: in court. ] 

Insofar as determining whether a union has jurisdiction over this he 

lant or that plant or what have you, let that go to the Board or a val 
rd for determination in the first instance, but when you are dealing she 
with unfair labor practices that affect commerce, that might tie up 
our whole economy or the whole economy of any particular branch of as 
commerce. Just face the facts of life when you do it. of 

I will say this, if you do, in my opinion, it does not make much of 
difference whether you proceed against a recalcitrant employer or a ar 
recalcitrant labor organization, as soon as it is found out that those Tl 
unfair labor practices are going to be really prosecuted, you will do wl 
a whole lot towards putting an end to them. ar 

Chairman McConnetri. Would you abolish the Office of General 
Counsel, or would you place the office under the Department of Justice, re 


or how would you handle that? 
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Mr. Hanson. Well, if you do what I suggest, I think that the Gen- 
eral Counsel of the Board’s office should be maintained just to handle 
those functions that the Board performs, and I don’t like any situa- 
tion where you have a judge and a jury and a plaintiff all on one side. 

Now, that is virtually what you have had in the Board all of the way 
along the line. The General Counsel doesn’t represent the Board in- 
itially in a complaint proceeding; he issues the complaint, and the 
Board subsequently can overrule him as it did do in our case in 
one feature where it said he hadn’t pleaded the facts right under the 
particular section of the statute and the court told the Board it was 
wrong and the General Counsel was right. 

If the General Counsel and the Board disagree on a Board decision 
and the General Counsel is told to go in to court and defend it or get an 
order of enforcement or what have you, he is in a rather ridiculous 
position. I think his independence of the Board should be increased 
rather than decreased. 

Chairman McConnetu. It has been recommended that elections be 
conducted by the Mediation and Conciliation Service rather than the 
NLRB. What is your opinion of that idea? 

Mr. Hanson. I would rather have one that is possibly less preju- 
diced. It has been my experience that while that service does a great 
job, practically all of the mediators are union-card holders, and I 
would like to have somebody who hasn’t that bias. Some of them 
have got a bias against their former membership because of their 
experiences in it- But I think it is almost an invariable rule that in 
that service, any applicant for a position has to be a union-card holder 
to get in, and I just don’t believe in that. 

If I am wrong, I hope to be told that I am wrong and shown the 
facts. But all that I have ever dealt with have been cardholders and 
about the first thing they have said to me is, “Well, why don’t you 
get together with them and give them what they want?” 

Chairman McConneti. What functions would you reserve then, 
summing it all up, to the NLRB? 

Mr. Hanson. ional reserve the function of determining whether 
or not a labor organization has jurisdiction, whether it represents the 
employees in the designated unit, and I would reserve the determi- 
nation of the unit but with certain more specific standards possibly 
than the present act provides. 

Let them handle that portion of it. But when you come down over 
here to these questions of interference and restraint and coercion and 
vandalism and refusal to bargain, I say the record of the Board just 
shows it is utterly incapable of handling those questions. 

I am not dealing with this Board as individuals. I am dealing with 
a system rather than the individuals. If one gets into the question 
of the individuals, you will find that all five of the present members 
of the Board have their bias, just as I have mine. I think that they 
are entitled to their personal bias, just as I am entitled to mine, but 
I think it is the system that is wrong. That is why I would put it 
where the judges who are appointed for life soon forget those biases 
and those traits. That has been my experience. 

Mr. Gwinn. Mr. Hanson, do you think if you did that you would 
reduce a tremendous amount of litigation ek on a reduced-litigation 
basis that would not overburden the regular courts ? 
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Mr. Hanson. As I said, Mr. Gwinn, my thought of it is that if this 
oes into the hands of the courts, and you have proper and vigorous 
andling of these offenses by the agency in the Department of Justice, 

you will soon get rid of most of the litigation on unfair labor practices, 

As it is now, complaints are issued against somebody, and if he knows 

that his client is guilty he can guarantee him 2 or 3 or more years 

to continue his guilty ways without getting any final order. 

Mr. Gwinn. Mr. Hanson, I think it was perfectly obvious in the 
testimony of several labor-union leaders that they thought that this 
typographical union you have been describing was a kind of an ideal 
state toward which we could move, and that all unions if they practiced 
the same as the typographical union would bring about sweeter and 
better industrial relations. 

Now, Mr. Meany, of the A. F. of L., and Mr. Randolph himself 
contended that the closed shop was an essential part of this bringing 
about of good industrial relations. He also said that the Publishers 
Auxiliary, and I think that was the name he used, a publishing outfit, 
said that the publishers themselves wanted the closed shop. 

Now, what do you have to say about that ? 

Mr. Hanson. I will start with the Publishers Auxiliary. In fact, 
until I read the record in the case here I never heard of that publica- 
tion. I made inquiry into it and I found it is a house organ of what 
we call a baller phiti distributor in the weekly newspaper field. It 
definitely does not speak for daily newspapers. It foc | be my guess 
that, insofar as the weeklies are concerned, to which it tries to sell 
advertising in boilerplate form, that that group would find that it 
wasn’t speaking for them on the matter of the closed shop because 
there are very few closed-shop contracts in the weekly newspaper field 
inthe whole country. There are not enough printers involved on most 
of the weeklies to interest the ITU. 

Mr. Gwinn. What would you guess the number of publishers in 
the daily field are who are satisfied with the closed-shop concept of 
labor relations ? 

Mr. Hanson. I don’t know of anyone who has expressed any satis- 
faction about the closed shop to me. I am just back from the annual 
meeting of the association that I represent and I did not hear a single 
expression at that meeting among the more than 1,000 people who were 
in attendance in favor of the retention or restoration of the closed shop 
or any part of the campaign Mr. Randolph is carrying on. 

Now, there may be people who have had very peaceful and happy 
relationships with this union over a period of years because of the 
type of men who compose the local union, with which their relations 
have been carried on, who are just not concerned one way or the other. 
But those that have not had peaceful relations are greatly concerned. 

Mr. Gwinn. What would you guess the percentage of the daily 
papers to be that have accepted the closed-shop contract ? 

Mr. Hanson. Well, prior to 1947 any daily newspaper that had a 
contract with the ITU had to have a closed shop. Where the ITU 
was strong enough it would strike to force its wishes. 

Now, then, where the ITU was not strong enough they had either 
one of two situations, an informal agreement where the men went 
ahead and worked alongside nonunion men but in the hope that they 
could convert them to the principles of unionism and bring them in 
and organize the plant, or an open shop. 
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Mr. Gwinn. Well, if you add the fact that they have signed con- 
tracts for closed shop against their will and they have signed up for 
bogus printing of material that they don’t want and is of no value, and 
have signed contracts te ti ny the labor union’s own bylaws and 
constitution to a very considerable extent, what would you say of free 
collective bargaining existence in this industry? Have we got free 
collective bargaining or have we not? 

Mr. Hanson. Well, since 1922 you have had fang-and-claw bar- 
gaining with the fangs and claws mostly on the ITU side, until 
August 22, 1947. 

Mr. Gwinn. How are strikes ordered in this industry? Mr. Ran- 
dolph said that general headquarters did not order strikes. Who 
does 

Mr. Hanson. Well, they come about in different ways. Prior to 
1947 presumably it took three-quarters majority in a local union to 
call a strike against a publisher. Sometime since 1947 I think that 
has now been put down toa majority. A majority can call it. 

Now, you will find that local unions differ just as people differ. 
Some of them get all hot and bothered and they are ready to flare and 
go off on a strike on any provocation, and others don’t want any part 
of it. So I will give you an example. Some time in this period one of 
the representatives—and I mean the ITU has these representatives 
who go around to advise local unions on how to conduct their affairs— 
went in the town of Mansfield, Ohio, and ordered the local union to 
take a strike vote. When a vote was taken the necessary majority 
was not there, and he ordered the secretary of the union to record the 
majority, as T was informed, and the secretary refused and the Mans- 
field charter was revoked because they didn’t carry out the orders from 
Indianapolis to call a strike. At Fort Smith, Ark., the local union 
entered into an agreement with the publisher that was satisfactory to 
it and the local union had been getting along all right with the boss 
for a long time and didn’t see any reason why it should be upset simply 
because the law had been changed by Congress. So it got the wage it 
wanted and its members went on working. Mr. Randolph notified 
the publisher down there that he no longer was dealing with any ITU 
local, that the charter had been revoked. 

Now, I cite in my statement here the orders given by his representa- 
tive to the local at Texarkana, Ark., where they were told not to enter 
into any kind of an agreement and if necessary to strike in order to 
get hes the executive council wanted. They struck and they are still 
on strike. 

Sometimes the local union asks for strike authority and sometimes 
Randolph sends his representative in armed with strike authority to 
get them to do what he wants them to do. The laws of the union pro- 
vide that the executive council will carry out the policy and execute 
these laws and administer them. So you have got it going and coming; 
it can come from either way. 

Mr. Gwrtnn. I have one other question. We asked Mr. Randolph 
when he was here how he could take $2 million from the trust funds 
of the union and apply it toward the fight against the Taft-Hartley 
law, in spite of the fact that the referendum to the membership re- 
fused to go along and pay an assessment for carrying on the fight. He 
said after he was here that there was to be a further referendum on 
the question of whether or not the officers could take these trust funds 
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for this purpose. Do you happen to know what the outcome of that 
referendum was? 

Mr. Hanson. By hearsay, yes. What happened, as I understand 
it, and all I know is what I read in the newspapers, and it hasn’t been 
formally announced yet in the Typographical Journal, was this: In 
1948 Mr. Randolph got a 414-percent special assessment for 1 year 
for defense purposes. The union voted against further special assess- 
ment at that time. Now, under their laws as I pointed out earlier, all 
of the funds are subject to the control of the executive council and the 
executive council has authority to transfer moneys from one fund to 
another as it deems best in the interests of the union. So since that 
special assessment ran out and the money it produced ran out, there 
have been transfers, according to the reports made by the ITU to its 
membership, from the pension and mortuary fund to the so-called 
defense fund which in my opinion is a misnomer, and it should be 
called the strike fund. 

Last October the ITU defeated in a nationwide referendum a pro- 

sal for a new 214 percent assessment for these activities which have 

een outlined here. The union beat that by a 5 to 4 vote, the members 
did when they had an opportunity to vote on it. He thereupon trans- 
ferred some $2,700,000 from the mortuary fund to the defense fund. 
He came back with another proposal for a 2-percent assessment, as 
against the 214, and that was the one voted on in January and that 
was the one when he told the union members why they should vote it 
and about more of them having been on strike in the last 5 years than 
at any time in their history in furtherance of their bargaining policy 
and program, in an effort to maintain the union’s traditions and pol- 
icies and what have you, and they voted that one down. 

Meanwhile, under their laws a sufficient number of their locals pe- 
titioned for a referendum on this authority to draw money from these 
other funds for strike purposes. While I have not seen the official 
result of that referendum, I understand that in late March or early 
April of this year, the union by a small majority voted to curtail the 

wer of the executive council so that they could not draw more than 
$1 million out of the pension or mortuary fund for strike purposes at 
any one time. 

Now, whether that means 1 million today, and 1 million tomor- 
row, and a million next week, I couldn’t say, I don’t know; or whether 


it means 1 million more this year I don’t know, but the referendum did 
carry. 


Mr. Gwinn. That is all. 

Mr. Lucas. I have no questions, Mr. Chairman. 

Mr. Smrru. I have no questions. 

Chairman McConnetu. Mr. Landrum. 

Mr. Lanproum. I have no questions. 

Mr. Frevincuvuysen. Mr. Chairman, I should like to say that I 
think the testimony was very interesting which Mr. Hanson has dis- 
cussed with us today, and I would just like to question him very 
briefly on this question of making certain acts of intimidation and 
violence crimes, or defining them as crimes, and legislate at the Fed- 
eral level rather than the State level. 

I am puzzled why that should be done. I can understand why it 
could be done without any serious problem, but why should it not 
be a matter left to the States? You say that it will not in any way 
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infringe upon the State’s powers along those lines, but I should think 
surely if there is Federal legislation that it would affect very sub- 
stantially the State’s participation. 

Mr. Hanson. Well, what you would have on that, Mr. Congress- 
man, would be this: If a Federal law spelled it out and then you 
had strong State law and a good State administration, whether the 
crime be that of the employer or the labor organization, it would 
work. But if you had a weak State administration and in all of 
these cases you get into both strong and weak, where the laws are 
enforced or winked at, then let me give you an illustration of why 
you ought to take care of it in this law irrespective of what the State 
laws are. 

This act purports to regulate activities affecting commerce, and 
in the field of vandalism and terrorism it doesn’t do what it should 
do. Now, also, if a man wrecks a railroad train or he steals an auto- 
mobile and carries it over a State line, or if he holds up a postal 
letter carrier or robs a post office, he is subject to both State and 
Federal penalties dependent upon who gets him first. I see no 
reason to distinguish in this situation as between the vandal in the 
field of labor relations and the interstate automobile thief. 

Mr. Frevtincuvysen. You are saying in effect the Federal Gov- 
ernment should legislate in the police power field, and there is no 
reason why it should not so long as the subject matter affects com- 
merce, and in this case there is a sufficient effect on commerce to 
justify a Federal criminal penalty for certain acts: mass picketing 
or violent picketing and so on. 

Mr. Hanson. Where there is an effect on commerce, and Congress 


has legislated on the subject, I think it should make its legislation 
just as broad as it can. 

Mr. Frevincuvuysen. As I understand it—— 

Mr. Hanson. I am not invading the State field or taking anything 
away from the States. 

Mr. Fre.tincuuysen. I do not understand F bg point of view about 


section 14 (b), saying that the States should be supreme in the field 
of right-to-work laws, and I should think the same thing would apply 
there, that you would have Federal supremacy in that field just as 
much as in this police-power field. 

Mr. Hanson. The States are not supreme in that respect, and it 
is only where they go a little further than the Federal law that this 
law does not interfere with them. Let me give you an illustration of 
that. Here in the District of Columbia an employer can enter into 
a union-shop contract and right across the Potomac River in the State 
of Virginia such a contract violates the Virginia law and so this law 
says insofar as that is concerned it will not affect the State law. 

r. FRELINGHUYSEN. On the same theory, I should think that you 
might have a Federal dictum or decision, policy decision, which would 
subordinate the State’s determinations about the various right-to-work 
provisions. 

Mr. Hanson. Well, you are always running into these fields of con- 
flict, and as I point out you have your interstate laws today on theft 
of ears which is a crime where the car is stolen and transported across 
State lines and it becomes another crime at that point. Fou have got 
the same thing if you hold up a mail train, it is a crime under the State 
law and it is a crime under the Federal law, and if you rob a post 
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office or rob a bank, you have got the field of conflict. What we want Mr. 
to do is to get something. As long as you have legislated on the sub- 


Hanso 
ject, for heaven’s sake provide a remedy that is far better than the one 


stood 
you have got in section 8 (b) (1) (A), where the Labor Board 6 years Wall | 
from now can say that this practice of murder, or arson or assault as Lu 
and battery is an unfair labor practice and the guilty party shall cease board 
and desist. That is the whole penalty you have got in the act now. right 


Mr. Frevincuuysen. Getting back to your other proposal now, Mr. . 
Hanson, about the district courts taking original jurisdiction in the Wall 
unfair labor practice cases, I wonder what you would think about the 


isa d 
idea of a referee or special master being appointed and sent out by settle 
the district courts instead of adding an indeterminate number of Unio 


judges to handle the caseload ? 

Mr. Hanson. It would be quite all right with me as long as they Mr 
took action. You will get a result. 

Mr. Frevincuuysen. Is your proposal being made primarily be- 
cause of the delay and procrastination that now takes place, or is it 
a combination of that, and I notice you mentioned the word, but you Mr 
did not play it up very much, “maladministration” by the Board. You 


nti 

talked about bias, and maladministration to some extent. bea 
Mr. Hanson. Well, Mr. Congressman, I have had experience with unde 
the National Labor Relations Board since the Board first set up to the ] 
do business under the Wagner Act. I am not going to come in here Fede 
and say that this Board is worse than its predecessor or anything. by tl 
You had one member of that old Board that I considered biased, who there 
later went to the penitentiary, but not for any offense connected with bot 
the Board. You had another one who stated in the course of one of thee 


these cases where there was violence and vandalism and terrorism, 
that he was not concerned with the crimes of the labor organization, . 
he was only concerned with finding that the employer had committed 


an unfair labor practice. He is no longer on the Board. the 

But my point is that, irrespective of the personnel of the Board, it gen 
is so possible to delay a proceeding there that you just prolong the tive 
controversy. Now, if an unfair labor practice needs to be looked after star 
it should be looked after expeditiously and promptly. That is why I iN 
think you get it in the courts a darn sight quicker than you will get bed 
it through any administrative agency. y 

Now, this agency is no different from others. From another agency or 3 


1 am still getting notices of hearings in a case that I withdrew from acu 
in 1932. 


Mr. Frevrncuvuysen. You think it is in the nature of the adminis- Pi 
trative process that there is this inordinate delay ? } 
Mr. Hanson. I think the most abominable development that we the 
have had in our form of government in the last 35 years has been the pul 
creation of these myriad agencies which are supposed to be expert in pri 
their fields and which are supposed to expedite proceedings, and do No 
nothing but slow them up. of 
Chairman McConnewi. Mr. Miller, do you have any questions? tie 
Mr. Lanprum. I wonder if the gentleman would just for emphasis pe 
repeat that last statement. I would like to hear it again. pie 
Mr. Hanson. Will the reporter repeat it? po 
(The reporter read from his notes as requested.) ie 
Mr. Lanprum. Thank you. 


Mr. Hott. I have no questions. 
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Mr. Ruopes. I have a few brief questions. I wanted to ask you, Mr. 
Hanson, if you would go back into the matter of contracts. As I under- 
stood it, you said that the ITU had just completed a contract with the 
Wall Street Journal involving a certain arbitration of disputes and, 
as | understood your testimony, the arbitration board, in effect, is the 
board of directors of the International Typographical Union. Am I 
right or wrong? 

Mr. Hanson. I suggest you read the article that is in this morning’s 
Wall Street Journal about the contract which says that in case there 
is a dispute between the Journal and Local 6 of the ITU it will be 
settled by the executive council of the International Typographical 
Union. 

Mr. Ruopes. Then my understanding is correct ? 

Mr. Hanson. Your understanding is correct. And it is provided 
for in the union laws in the event of a dispute between the employer 
and the local, it ultimately will have to go to the executive council for 
determination. 

Mr. Ruopes. Is that any type of dispute which might arise under the 
contract ? 

Mr. Hanson. Well, it would be a type of dispute which would arise 
under this provision, that they accept the laws, the general laws of 
the International Union, except as the laws may be in conflict with 
Federal or State law. The determination of that dispute would be 
by the executive council of the union. Also, I know of a case where 
there was a dispute over a provision in a contract that provided for 
bogus being reproduced within the period of the contract at straight 
time rates. The ITU did not have enough printers even to perform 
the ordinary service of getting out the newspaper at straight time. 
Subsequently, they struck to compel the publisher of that paper to 
carry the unreproduced matter over into the new contract term at 
the higher hourly rates. It was referred under the contract, this 
general laws provision, to the ITU executive council, and the execu- 
tive council ruled that the publisher had to carry it over, notwith- 
standing the precise terms of the contract. 

Mr. - Toa Would you distinguish between bogus and feather- 
beddin, 

Mr. Hanson. Bogus is a name peculiar to the newspaper printing 
or graphic arts industry; it is a form of featherbedding, and a very 
acute one. 

Mr. Ruopes. Maybe you have gone into this. Would you explain 
to me for my own education, if for no one else, what bogus is? 

Mr. Hanson. Yes. Some years ago the printers laid down a rule 
that a publisher in one town could not borrow type from another 
publisher and use it in his paper without reproducing that material 
printed from that type. Subsequent to that the mat was developed. 
Now, today an advertisement usually reaches a newspaper office in one 
of several forms. It may come in just with a layout from the adver- 
tiser or the advertising agency, where the work of setting it up will be 
performed by the newspaper in its own composing room. It may 
come in in the form of a picture. In that case it will bypass the com- 
posing room and go to the photoengraving room where a plate will 
be made of it. 

Now, in either of those two cases, when it is set up it goes into the 
page form. If a plate is made of it in the photoengraving room it 
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will go into the page form, and after that page form is complete jt 
will go to the stereotyping room where a mat is made, from which, iy 
turn, the plate is produced that goes on the press that prints the 
vapers. 

' x ow, if it comes in in another form, let us say an advertiser wants 
to advertise in several papers and he wants to set the thing up in his 
own way, he will set it up and send it in in mat form, and that mat 
bypasses the composing room, even if it contains any printed materia! 
or composition, type composition. It bypasses the photoengraving 
room if it contains a picture or a plate, and goes direct to the stereo- 
typing room where a mat is made for the page form and the plate 
from that in turn for the press. Now, the ITU rule is that any of those 
mats that come in may be used by the newspaper provided that after 
use by the publisher a proof is made, the matter is hung on a hook, and 
ITU hie are directed to set that material, and they shall be 
paid for the time they spend. And in the course of that they set it, 
they proofread it, they correct errors—just as they would on any 
regular copy—and when it is all done it is all thrown away and cal- 
culations made of their time and they are paid for it. 

When the St. Louis Star-Times folded up a couple of years ago it 
had the equivalent of 400 pages of this unreproduced material on the 
hook waiting to be reproduced because there were not enough printers 
in St. Louis to set it within the terms of the contract. And today 
there are papers in this country that have thousands upon thousands, 
possibly some few might run into as much as a million, lines of un- 
reproduced material. I know of one newspaper where the publisher 
last week told me that they have had material in the hands of the 
chapel chairman of their union for more than 3 years, and just a 
few days ago he came out and ordered them to reproduce some be- 
cause he thought they had a slack period. 

Mr. Ruopes. I take it that practice is very prevalent still through- 
out the country ? 

Mr. Hanson. It is prevalent wherever you have a contract with the 
union because you cannot have a contract unless you agree to it. If 
you want to publish your newspaper under an ITU contract you have 
got to agree to it. It is a shotgun practice. It is not even bargained 
on because their laws require the local unions to insist upon it, and 
yng general laws which they require publishers to accept provide 

or it. 

Mr. Ruopes. But, getting back to the general provision of the ex- 
ecutive board of the ITU as a board of arbitrators, then any portion 
except that applying to the laws of the union would not go to them 
for arbitration ? 

Mr. Hanson. It would depend upon the contract terms. 

Mr. Ruopes. Of course, the general laws, as I understand it, are 
incorporated within the contract. 

Mr. Hanson. You do not have a contract unless you agree to them. 

Mr. Ruopres. There is probably some provision in the contract in- 
corporating general laws of the union? . 

Mr. Hanson. They have a standard provision. 

Mr. Ruopes. And any dispute concerning the general laws then 
goes for arbitration to the board of the ITU? 
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Mr. Hanson. No, no, it is not arbitrated. It goes to them for settle- 
ment. They expressly provide also that they will not arbitrate their 
general laws. 

Mr. Ruopes. In other words, then, the settlement is unilateral ? 

Mr. Hanson. Absolutely. 

Mr. Ruopes. Just like if I went to my worst enemy and said there 
is a dispute between us and you settle it. 

Mr. Hanson. That is exactly what happens, although we hope the 
time will come when we will not be forced to regard the ITU as an 
enemy. 

Mr. Ruopes. I did not intend to imply that you did. Is that analogy 
correct or not? 

Mr. Hanson. The analogy is absolute. 

Mr. Ruopes. I would like to question you just a few seconds on the 
closed shop. I think I am quoting you correctly when I state that I 
believe * said that certain publishers do like the closed shop. 

Mr. Hanson. I do not know of any who do. 

Mr. Ruopves. Then I did not understand you right. 

Mr. Hanson. I do not think you did. I think there may be some—I 
think I qualified it—who have no objection to it because their ex- 
perience has not been bad in it. 

Mr. Ruopes. Assuming that there were such persons, do you feel 
that that type of person should be allowed to conclude a closed shop 
contract? In other words, the way the law now stands such a con- 
tract is illegal. Do you think we should make some provision in the 
law to provide that a closed shop contract can be concluded under 
certain conditions ? 

Mr. Hanson. I think that would be just as reasonable as would have 
been a provision during the prohibition days that a fellow who wanted 
a drink could buy it legally. So long as the Congress determines that 
the closed shop is not in the public interest, insofar as its effect on 
commerce is concerned, I do not think any exception should be made 
of those people who are engaged in commerce and have been so held. 

Mr. Ruopes. Then you feel that the closed shop contract is evil 
within itself? 

Mr. Hanson. I do personally. And, on the other hand, I cer- 
tainly feel that if I were an employer I would rather deal with rep- 
resentatives of my employees than to deal with hundreds and thous- 
ands of them. And for many years I have dealt with representatives 
of employees and I have represented employees in some particular 
cases, but not where they were formed into a labor organization as 
such. 

Mr. Ruopes. Thank you. I would just like to say in closing that I 
think your testimony has been very helpful. 

Mr. Hanson. Thank you. 

Chairman McConne tt. Mr. Bosch? 

Mr. Boscu. Mr. Hanson, I did not have the opportunity of hearing 
your personal presentation, however I get the impression from what 
I did hear and from what I read that you are pretty well acquainted 
with Mr. Randolph, and I would like to go back to a statement that 
I had presented to him when he testified. 

At the time that he was on the stand I read to him certain state- 
ments that he made in 1947 which were clearly defiant of the Taft- 
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Hartley law and actually told his men to disregard the law irrespec- 

tive of what Congress might do. And in answer to that he said, well, 
he had a right to oppose the law, but since that he had changed his 
mind and changed his whole attitude with regard to this legislation, 
He even went so far as to quote the Good Book to us and said, “By their 
works ye shall know them.” I would like to get your opinion with 
respect to Mr. Randolph’s statement to that effect. 

Mr. Hanson. First, let me clear up one misimpression. I do not 
think Mr. Randolph would say we are very well acquainted personally. 
The only times I have ever seen him have been in either a hearing room 
or a court room. 

Mr. Boscu. I did not mean that you were personal friends in that 
respect. 

Mr. Hanson. Now, then, if he is using the Good Book today, then 
I wonder why his attorneys filed the exceptions that they filed to this 

roposed pom of the Board complying with the court’s mandate only 

ast Tuesday. 

In 1949, when the Labor Board finally got around to issuing an 
order in this case that had the effect of lifting the injunction, he 
promptly told all of his members that they were freed of all restriant 
and that the Board’s order was meaningless unless it was enforced 
by a court. And it has not yet been enforced by a court to the point 
where anybody can do anything about it, because of the delays by the 
Labor Board since. 

And I have here before me their brief filed with the Board last 
week, in which they raise issues settled by the circuit court of appeals 
in June, I think it was, 1951, where they are trying to relitigute some- 
thing that has been settled, and the whole purpose of it is to keep this 
thing in the air. 

Those of us who have to deal with him at the local level know that 
his policy is the same today as it was then. His laws have not been 
changed, and this little wrinkle of accepting the general laws of the 
ITU means that you accept the closed shop. You accept the general 
laws of the ITU which says that only a union member can serve as a 
journeyman or a foreman in a composing room. You give to the ITU 
the right to represent employees who have never been accorded the 
rights set out in this law to vote on whether or not they want it to 
represent them. He has not changed an iota since 1947 when he said 
in effect, “Come hell or high water, Congress or not, union men have 
always worked with union men and won’t work with any others,” and 
his union has not changed. 

Mr. Boscn. To put it more bluntly, in other words, he was pulling 
the leg of this committee. 

Mr. Hanson. He was using the same imagination that he referred to 
when he told his members that if they were told to bargain in good 
faith they could use their imagination, and they had never been ac- 

cused of a lack of it. 

Chairman McConnetx. Mr. Holt? 

Mr. Hour. Going back to bogus typesetting, you clarified that in 
my mind and you said there was a newspaper that went out of business 
in St. Louis and they had over 400 back pages that had not been set? 

Mr. Hanson. I think it was that. 

Mr. Horr. And they could not find enough printers in St. Louis to 
set that up to pay the men for their time. eu that bogus type have 
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to be done within the shop like a newspaper where it is sent originally, 
or can it be sent out to be done by other printers, or how is that worked 
out ¢ 

Mr. Hanson. It has to be done by the employees of the composing 
room of the particular newspaper. 

Mr. Horr. Thank you. 

Mr. Hanson. And Mr. Randolph testified in the proceedings before 
the board that the reason the union had not complied with its part of 
the bargain was that the publishers would not pay overtime eocheve it 
done, notwithstanding the fact that the contract clause stated it was to 
be performed at straight-time rates. 

Mr. Horr. That is all, Mr. Chairman. 

Chairman McConneti. Mr. Hanson, I want to thank you on be- 
half of the committee, and personally, for your appearance here and 
for the expressions you have made. You have been helpful to the 
committee. 

Mr. Hanson. Thank you. It has been a privilege to be here. 

Chairman McConnet. The next witness is Mr. Leroy Jeffers, at- 
torney from Houston, Tex. Mr. Jeffers. 


STATEMENT OF LEROY JEFFERS, ATTORNEY AT LAW, 
HOUSTON, TEX. 


Mr. Jerrers. Mr. Chairman and gentlemen of the committee, my 
name is Leroy Jeffers. I am a member of the Houston, Tex., law firm 
of Vinson, Elkins, Weems, Searls. For a period of more than 12 
years I have specialized in the representation of employers in labor 


relations matters, primarily in the Texas Gulf Coast area. Most of 
these employers have been manufacturers and refiners, although em- 
ployers in the construction industry and other miscellaneous indus- 
tries have been included. 

I wish, first of all, to address myself to the present section 14 (b) 
of the Labor-Management Relations Act, which, as the members of 
the committee know, provides in substance that nothing contained in 
the Federal statutes shall be construed as permitting the execution or 
application of an agreement making membership in a labor union a 
condition of employment where such enforcement or application 
would be forbidden by the law of any particular State. 

Pursuant to section 14 (b) of the statute, the State of Texas, along 
with some 12 other States, have enacted statutes commonly known as 
the right-to-work statutes. Article 5207 (a) of the revised civil 
statutes of Texas, enacted by the 50th Texas Legislature in 1947, pur- 
suant to section 14 (b) of the Taft-Hartley Act, provides that neither 
union membership nor nonmembership shall be made a condition of 
employment, and that any agreement which makes union membership 
or nonmembership a condition of obtaining or retaining employment 
shall be void as against public policy. 

Now, prior to the adoption of section 14 (b) and of the Texas right- 
to-work statute, one of the great areas of labor warfare that we had 
in the State of Texas—and I understand in many other States as 
well—grew out of a situation where a labor union which did not in 
fact represent a majority of the employees of a particular employer, 
and, in many instances, represented none of them, nevertheless 
picketed the establishment for the purpose of compelling the employer 
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to recognize the union as the exclusive bargaining agent for his em- 
ployees, even though a majority of them, in many instances none of 
them, had designated the union as such, and to compel all of his 
employees to become members of the union as a condition of employ- 
ment. 

Since the adoption of section 14 (b) and of the Texas right-to-work 
statute pursuant to section 14 (b) it has become possible in such a 
situation as that to procure prompt and effective injunctive relief 
through the State court against picketing conducted for the purpose 
of requiring an employer to compel his employees to become members 
of the union, regardless of their voluntary choice or free will in the 
matter. 

The constitutionality of such injunctive relief, and of the State 
statutes upon which it has been based, has been sustained not only 
by the various State courts, including the Supreme Court of Texas, 
but likewise by the Supreme Court of the United States. As a conse- 
quence, at least one unwholesome major battleground between labor 
and management has been removed, and the situation of picketing an 
establishment to require the employees of that establishment as free- 
men to become members of a labor union, regardless of their free will 
in the matter, has been effectively dealt with at local levels. So, 
accordingly, the first thing I urge upon the committee is that section 
14 (b) of the statute has been wholesome and effective legislation, 
and that in any amendment of the statute section 14 (b) should be 
preserved inviolate. 

This leads me to the second proposition which I desire to advance 
to the committee, being this: 

That effective results through State action in the field of compulsory 
union membership, demonstrates the desirability of enacting into the 
statute a new section 14 (3) sane n lines proposed in H. R. 3055 by 
Congressman Lucas, which, in substance, provides that nothing in the 
Federal statute shall be construed as nullifying the right of any State 
to limit or regulate the right of employees to strike or picket. 

Now, as background for that proposal, I would like first to observe 
this: that long prior to the adoption of the Taft-Hartley Act it had 
been established by decision of the Supreme Court of the United 
States, in the case of Carpenters Union vy. Ritters Cafe, that a State 
had the constitutional ps bat under its police power to enjoin any 
peaceful picketing where the picketing was secondary in nature, and 
where a stranger to a labor dispute was picketed by reason of the fact 
that he was doing business with an employer with whom a primary 
labor dispute existed. 

In that case it was held that the State of Texas could lawfully enjoin 
the picketing of a business establishment where no labor dispute existed 
simply because the owner of that business establishment had engaged 
an independent contractor to build a separate and unrelated building 
upon which nonunion labor was employed, or at least where closed- 
s oP conditions did not prevail. 

he Supreme Court of the United States sustained the constitu- 

tional ombaeins of the State in the exercise of its police power to 


enjoin such picketing. 

About the same time the Supreme Court of the United States, in 
the case of Milk Wagon Drivers Union v. Meadowmoor Dairies, also 
sustained the constitutional authority of the State courts to enjoin 
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all picketing where peaceful terme had been so enmeshed with 
violence that even the peaceful picketing had a coercive effect. Now, 
that was the state of the law under the Supreme Court decisions at 
the time of the adoption of the Taft-Hartley Act. 

Subsequent to the adoption of the Taft-Hartley Act the contention 
was advanced, and has been adopted in its entirety by the National 
Labor Relations Board, and has acquired certainly very substantial 
judicial support, that section 8 (b) (1) of the Federal statute, which 
' makes it an unfair labor practice for a union to coerce employees in the 
exercise of the rights guaranteed to them under the Federal statute, 
has had the effect of entirely preempting the field so that the States 
have been deprived of their traditional police power to deal through 
State statutes and State courts with picket-line violence and other 
coercive conduct. Likewise, that the adoption of 8 (b) (4) of the 
Federal statute, which declares certain secondary strikes and secon- 
dary boycotts to constitute an unfair labor practice has also entirely 
preempted the field insofar as the businesses engaged in interstate 
commerce or in activity affecting interstate commerce are concerned— 
and, of course, under our modern conception of interstate commerce 
that encompasses all but minor fringes of the entire area in which labor 
disputes occur—that that field has also been entirely preempted by the 
Federal statute, so that the States no longer have their traditional 
constitutional authority in the exercise of their police power to enjoin 
secondary strikes, secondary picketing, and other economic coercion 
applied to strangers to a labor dispute. 

n other words, the rights of the State written into the law by Su- 
oreme Court decision in the Ritters Cafe case and the Meadowmoor 
Dairies case have been effectively repealed by the adoption of section 
8 (b) (1) and section 8 (b) (4) of the Taft-Hartley Act. 

Likewise, that section 301 of the Federal statute which permits an 
employer or a labor union to sue in a United States district court for 
money damages for breach of collective bargaining agreements has 
preempted the field so that the State courts have been deprived of 
jurisdiction in ordinary contract actions, either for injunctive relief 
or for money damages, by reason of the field having been preempted 
by the adoption of section 301. 

That, likewise, section 303 of the Federal statute, which permits 
actions by employers or labor unions in the United States district 
court for money damages based upon secondary strikes, secondary 
boycotts or jurisdictional strikes has so preempted the field that the 
State courts have been entirely deprived of jurisdiction either in an 
action for money damages or injunctive relief or both to deal with a 
secondary strike, secondary picketing, secondary boycott, or juris- 
dictional strike. 

Now, the State of Texas also, in 1947, adopted a series of statutes, 
numbered articles 51 and 54 (a) through (f) of the Revised Civil 
Statutes of Texas, which prohibit strike violence, coercive picket line 
conduct, mass picketing, secondary strikes, secondary boycotts, strikes 
that are in breach of contract, all of them wholesome statutory pro- 
visions outlining decent rules or decent standards of conduct to be 
observed at local levels where the picket lines occur, none of them 
antagonistic to the philosophy of the Federal statute itself, all of 
them harmonious with the provisions of the Federal statute, substan- 
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tially identical in some respects, going further in other respects and 
covering some particulars not covered by the Federal statute. 

But pursuant to the preemption argument and court decisions on 
the preemption issue, such State statute as we have in Texas, and as 
many other States have, have, to say the least, been cast under a 
shadow of judicial uncertainty as to whether they can be rendered 
effective and enforced through the State courts as to any business af- 
fecting interstate commerce. 

Now, the United States Supreme Court, for example, in the case 
of the United Automobile Workers v. Wisconsin Employment Rela- 
tions Board, held that where the State of Wisconsin enjoined inter- 
mittent and unannounced work stoppages which were conducted over 
a long period of time, not as a sustained strike but simply hit and 
run tactics, that such action was valid, that there had been no preemp- 
tion of the field because the Federal statute neither permitted nor pro- 
hibited this particular conduct, 

But, on the other hand, in the case of the United Automobile 
Workers v. O’Brien, it was held that the Michigan State statute, which 
required a majority vote of the employees involved in Michigan as 
a condition precedent to the conduct of a strike, was heid to be invasid 
as applied to an industry within the jurisdiction of the National Labor 
Relations Board, the United States Supreme Court holding that in 
this instance Congress had legislated on the particular subject matter 
and that the field was preempted. 

There are other court decisions, both by the United States Supreme 
Court and by the circuit courts as well as a number by the Board on the 
preemption issue. The best that can be said is that the State statutes 
in their detailed application are left in a state of complete judicial 
uncertainty as to whether they can any longer be validly applied, 
enforced and given effect through the State courts with the predomi- 
nant, perhaps, judicial decisions indicating that in the particular 
fields to which I have referred the field has been preempted by the 
Federal statute so that State statutes can no longer be made effective 
as to it and the State courts can no longer deal with it. 

Now, confronted with that situation, and bearing in mind that we 
are talking not about lawful strikes but talking about unlawful strikes 
only, strikes either unlawful by reason of their being conducted, or 
the picketing being conducted, to a chief and unlawful purpose or 
objective, are by reason of being conducted in an unlawful manner, 
such as by mass picketing or other violent and coercive strike or picket 
line conduct, bearing in mind that we are dealing only with unlawful 
strikes and unlawful picketing, what is the situation if the field has 
been preempted by Federal legislation ? 

Well, the situation is this: that insofar as section 10 (i) of the 
Federal statute is concerned, that section that is commonly referred to 
as the mandatory injunction provision of the statute, the mandato 
injunction provision of the statute, where the Board is required to see 
injunctive relief against an unfair labor practice being committed by a 
union, is only of limited application to secondary boycotts, seconda 
recognition strikes, and strikes to compel violation of a Board certifi- 
eation. It covers no other type or kind of unfair labor practice, 
particularly it does not cover violence or other coercive conduct. It 
does not cover strikes or picketing in breach of contract or to induce 
a breach of contract. Even where the mandatory injunction provi- 
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sion does apply under the statute, and under Board policy, Board 
representatives must first investigate an unfair labor practice charge 
filed by an employer and find that it is probably true, prior to seeking 
injunctive relief. 

In the meantime, the unlawful picketing, the unlawful economic 
coercion applied to the employer, continues. 

The history under the mandatory injunctive provision of the statute 
is that it has been sought in a relatively few cases. 

The so-called discretionary injunctive provision of the statute, sec- 
tion 10 (j) where the Board may, in its discretion, seek an injunction 
against the continuation of an unfair labor practice pending the 
adjudication of the unfair labor practice complaint by the Board itself 
in that case it has been Board practice to seek the discretionary type of 
injunction in only the very extreme, the very rare, the very unusual 

vase, and perhaps properly and necessarily so. So that as a practical 
matter an employer confronted with a strike or confronted with picket- 
ing conducted by outsiders, even though his employees may not be 
on strike, even though it be clearly unlawful as seeking to induce a 
breach of contract or as being in breach of contract, even though it 
be violent and coercive, even though it be conducted by mass picketing, 
even though it be in the nature of secondary picketing, the employer, 
if he is put to going through the Board procedures in order to obtain 
a remedy against the unlawful economic coercion that is being applied 
against him and against his employees, if he is put to Board procedure 
as a practical matter, he simply does not have a remedy with meaning 
and with substance, because, as indicated by the preceding witness, the 
best that he can hope for is to look down the road 2, 3, or 5 years after 
there has been a final conviction of an unfair labor practice, after an 
enforcement order has been sought and has been judicially granted 
and sustained. In other words, the most that he has to hope for is 
the doubtful consolation of an eventual favorable obituary. 

The situation with the small employer, at least, who cannot indefi- 
nitely withstand powerful economic coercion applied to him or violent 
and coercive conduct directed at him and his employees, is that he has 
either long since succumbed and surrendered to the unlawful demands 
made upon him or, in some cases, if he persisted, he would simply be 
out of business. It becomes as simple as that. 

Let me give you just a couple of illustrations from the experience 
of my own “eimier en In the Airways Limousine Co., operating under 
a city franchise from a municipal airport to the downtown area of the 
municipality, they have a collective bargaining agreement with the 
Taxicab Drivers Local of the Teamsters Union. In the course of nego- 
tiating a renewal contract the union demands a provision that all 
employees be members of the union. It demands a provision that the 
dispatchers who are supervisory employees be included in the collec- 
tive bargaining unit, covered by the contract, represented by the union 
and required to be members of the union—both demands unlawful 
under both the Federal and the State statutes. 

The demands are refused and a strike is called and picketing ensues. 
The employer, who is required by his franchise to maintain uninter- 
rupted service, employs replacement drivers. Immediately a wave of 
severe violence ensues. A limousine is overturned on its side at the 
main entrance to the largest hotel at the principal street intersection 
in the city. Four limousine drivers are beaten. One of them is 


3120 LABOR-MANAGEMENT RELATIONS 


stomped in the face with a high-heeled boot. Two of them are hos- 
pitalized, one with a ruptured kidney. A limousine is set on fire. 

At that stage of the procedure the employer goes in to the State 
district court under State statutes, seeking injunctive relief after a full 
and fair hearing, and an injunction is granted prohibiting the con- 
tinuation of the picketing because it was violent picketing, because it 
was for unlawful purposes and unlawful objectives. And along with 
that a conviction and a punishment is meted out for contempt for 
violation of a previous temporary restraining order which had re- 
strained force and violence but not the picketing as such. 

With the State court injunctive relief the sbthabines ceases, the vio- 
lence subsides, peace is restored, and after a period of more than 4 

ears the employer still operates his limousine service, the Taxicab 
ena local union still competes with him by operating taxicabs out 
of the same municipal airport. 

If that employer had been required to go through National Labor 
Relations Board procedures to obtain a remedy, either one of two 
things would have long since happened: he either would have long 
since | reanare and surrendered to the unlawful demands and have 
agreed to a contract in violation of the public policy of both the Fed- 
eral and State government, or he would have been out of business. It 
is just as simple as that. 

Now, that was before the preemption doctrine came into full 
popularity. 

ut take another case some 3 years later, when the preemption doc- 
trine is in full fashion. 

A small refiner with a contract with the Oil Workers International 

Union has a lawful strike being conducted at his refinery, but he has 
a separate and distinct and disconnected business operation covered by 
a separate collective bargaining unit, a separate collective bargaining 
contract still in full force and effect with no strike clause in it. 
In addition to the lawful strike and the lawful picketing at the re- 
finery, the refinery union proceeds to picket the separate business 
establishment where the contract is still in full force and effect for the 
purpose of inducing the employees of that separate business establish- 
ment to breach their contract, both secondary picketing and picketing 
to induce a breach of contract, both with salen objectives. 

The employer again goes into a State court invoking the State 
statutes only, seeking snguneticy relief against the secondary picketing 
and the picketing to unlawfully induce a breach of contract. A few 
minutes before a hearing on an application for temporary injunction 
is scheduled to begin the attorney for the union serves notice of re- 
moval of the case to the United States District Court on a preemption 
theory. Under our automatic Federal removal statutes, the removal 
was made effective without the necessity of either the State court judge 
or the Federal court judge passing upon the propriety of the removal. 

So that all the attorney for the employer could do would be to go 
to the United States District Court with a motion to remand, and, 
second, to get an adjudication upon whether or not the removal was 
proper, because insofar as the United States District Court is con- 
cerned, it has already been settled in the Amazon Cotton Mill Co. case 
that the private employer, the union, or the employee cannot sue in 
the United States District Court as a private litigant for injunctive 
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relief against any breach of the Federal statute, that only the National 
Labor Relations Board can sue. 

So, if the case is removed there is simply no injunctive relief to be 
forthcoming. 

In the meantime, with several weeks expiring, the employer nego- 
tiates a settlement of his strike, and the picket lines are withdrawn, 
but negotiates a settlement while he is continuously under the unlaw- 
ful economic coercion of an unlawful secondary strike applied to 
secure the breach of a lawful collective bargaining agreement. 

Now, even if the personnel of the Board was enormously expanded, 
as a practical matter it simply would not be possible for the Board 
to bring prompt and effective relief to every victim of unlawful 
economic coercion, every victim of an unlawful strike or unlawful 
picketing, in time to save him from the drastic damage of the unlawful 
action. Just the volume of it would be prohibitive. 

We say that as a matter of sound national labor policy that no 
such burden should be imposed upon the Board, but that there should 
be left to the States the right to regulate strikes and to regulate 
picketing, so long as State statutes and State action are not directly in 
conflict with or repugnant to the Federal statute; that in the absence 
of that the victim of the unlawful strike or the unlawful economic 
coercion will simply be stripped bare and stand without a shield. 

Finally, we suggest that in connection with H. R. 3055 there should 
be incorporated in addition to the language “employees” the language 
“nonemployees and labor organizations,” since it is established that a 
nonemployee or a labor organization can engage in peaceful picketing 
and that the employee status does not have to exist. 

We suggest that the language should be expanded to cover non- 
employees as well as employees and that there should be a specific 
provision written into the statute to cut off the maneuver of delay by 
removing a case to the Federal court on a preemption theory where 
the action is brought solely under State statutes, and express provision 
to the effect that no action brought in a State court predicated solely 
upon State statutes shall be removable to the United States District 
Court. 

IT am afraid, gentlemen, that I have infringed upon your time and 
exceeded my allotment, for which I apologize. I express my grati- 
fication to the members of the committee for your courtesy and kind- 
ness in permitting me to appear before you. 

Mr. Smiru (presiding). Have you had any experience with the 
closed-shop agreement that the ITU has tried to enforce in Texas? 

Mr. Jerrers. I have not, sir, not personally. I have represented 
no employers in the newspaper publishing field. 

Mr. Smiru. How do they get around that provision? 

Mr. Jerrers. Insofar as my information is concerned, they do not 
enter into any contracts which require union membership as a condi- 
tion of employment, but that at least some of them apparently still do 
follow the policy of looking to the union to provide employees. Of 
course, either the closed shop or the union shop would be unlawful 
in Texas by reason of our State statute and section 14 (b) of the 
Federal statute. 

Mr. Smirn. Mr. Lucas? 
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Mr. Lveas. Mr. Jeffers, I think you have served a very worthy pur- 
pose in returning to Washington in order to give us the benefit of 
your views. You have made a very strong statement. 

Particularly I should like to refer to your suggestion that we 
enlarge H. R. 3055 to include nonemployees or labor organizations, 
1 wonder if your objection would not be met if we were to make it 
read : 

Nothing in this act shall be construed to nullify the power of any State or 
Territory to regulate or qualify strikes or picketing. 

Mr. Jerrers. I think that would accomplish it. 

Mr. Lucas. It would eliminate “the right of employees” or elimi- 
nate the employees at the particular establishment. 

Mr. Jerrers. I think that is correct, that the method that you 
have suggested would accomplish the same purpose, because if the 
restrictive language confining the application of the provision to 
employees was removed then it would be of general application. 

Mr. Lucas. I think that is all, Mr. Chairman. Some other mem- 
bers may have some questions. 

Mr. Smrrnu. Mr. Bosch ? 

Mr. Boscu. I have no questions. 

Mr. Smiru. Mr. Miller? 

Mr. Mier. Mr. Jeffers, I wish to reinforce Mr. Lucas’ comment 
that you have given us a very lucid explanation of your stand upon 
the subjects upon which you have Red arg and you do not need to 
make any apology for any extra time you have consumed. In fact, I 
have never heard any witness give the salient points in his statement 
any more lucidly than you have. 

Mr. Jerrers. Thank you. 

Mr. Mintzer. I have been wondering whether in this controversial 
matter as to which court should take jurisdiction in any case, whether 
it be the Federal or the State, and with the preemption as we have it 
now in which the Federal court supersedes the State court, if we had 
a provision that in all cases where the laws of the State coincided 
with the laws of the Federal Government in any particular matter, 
that the court should take and retain jurisdiction, that if the various 
States would provide suitable regulations corresponding with those 
of the Federal Government, and thereby retain jurisdiction, could we 
not thereby keep these cases in the State courts? 

Mr. Jerrers. I think, sir, that such a provision would have that 
effect. I think that the only caution that must be taken in enacting 
a provision along that line is to be sure that the State is not thereb 
precluded from legislating in fields where Congress has not legislated. 
Certainly I agree that the State statute, when they legislate on the 
identical subject, such as secondary picketing or secondary boycotts, 
should be in conformity with and should not be violative of or antago- 
nistic to the Federal statutes. But I think that in such a provision 
the caution must be taken that the State is not cut off from, likewise, 
legislating on subject matters in the labor relations field where Con- 
gress has not legislated at all. 

Mr. Mitre. However, that provision could be included in the na- 
tional law. it seems to me, just as well as the other; is that not true? 

Mr. Jerrers. I think that is true, sir, and I think that the pending 
H. R. 3055 would have substantially that effect, since I would not 
construe it as permitting the State to pass a statute that was directly 


repu 
simp 
ing t 
M 
too 
yers 
M 
desi 
bet 
shol 
sub: 
you 
tha’ 
vin 
Sta 

dess 

wh 

the 
] 
ine 
go 

pr 
at 
we 
ve 
th 
th 

0! 

Pp 

sl 

u 

t] 

t 

a 

r 

t 

i 

( 

‘ 


LABOR-MANAGEMENT RELATIONS 3123 


repugnant to or in contravention of a Federal statute, but that it 
simply, in effect, declares that Congress has no intention of preempt- 
ing the field. I think that is the legal effect of the pending proposal. 

Mr. Mituer. It seems to me that if that is the case it would not be 
too difficult for Congress to pass legislation whereby labor contro- 
versies could be kept very largely within the State courts. 

Mr. Jerrers. I think that is not only entirely possible, but highly 
desirable. It seems to me that the sound national labor policy would 
be that the National Labor Relations Board and the Federal courts 
should concern themselves only with those labor controversies where 
substantial public rights and public interests are involved, such as 
your national emergency strikes, and that those labor controversies 
that involve primarily the violation of private rights should leave the 
vindication of those private rights to State remedies through the 
State courts. 

Mr. Mitier. Then we revert to the constitutional provision, more or 
less, that all powers not herein granted to the Federal Government 
are reserved to the States and to the people, would we not? 

Mr. Jerrers. Yes, sir, that would certainly be in conformity with 
what I think to be a very fine principle that you have just quoted from 
the Constitution. 

Mr. Mitzer. We would be getting back, would we not, to the orig- 
inal concept of the framers of the Constitution ¢ 

Mr. Jerrers. I think definitely so, sir. And I think we would be 
going back to where we have a medium and have agencies that can 
promptly and efficiently deal with labor disputes at the picket line 
at local levels where they occur. 

Mr. Mitrer. You have had experience which I have not, and I 
would like to ask this: would it not be true that in most labor contro- 
versies the difficulties that arise are largely of local or State rather 
than of national interest ? 

Mr. Jerrers. I think certainly, speaking for our area of the country, 
that that statement is true, that percentagewise, the great percentage 
of the strikes and labor disputes are of local interest and concern 
primarily. 

Mr. Miter. For instance, if a question of fact arose that were to be 
submitteed to a jury, would you think that if the controversy were, let 
us say, in Texas, that a jury of local men of Texas would understand 
the issues better than a jury, we will say, of New York or Pennsyl- 
vania or Kansas, where I come from ? 

Mr. Jerrers. I do not see that there would be any difference from 
State to State in the understanding of the jurors on the local condi- 
tions and on adjudicating the issues in a labor dispute insofar as the 
ability of the jury to do it is concerned. I would like to give this very 
recent omaha from my own experience within the past month. 

I have tried before a jury in Midland, Tex., which is in the oil coun- 
try of west Texas, a permanent injunction suit where we sought 
injunctive relief against the picketing of a building project on the 
contention that the picketing was for an unlawful objective, for two 
unlawful objectives, first, to compel recognition of the union as a 
collective bargaining representative for all of the employees when it, 
in fact, represented only 2 out of 47 of them, and, No. 2, to compel 
entering into an agreement that in the future all the employees on 
the construction project would be hired through the union. 
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The union filed a cross action against the company alleging that 

their members had been discriminated against by reason of the fact 
that their two members that they actually had on the project had bee 
denied overtime employment because of their union membership. 

The jury, after a full development of the evidence, found in answer 
to special issues that the picketing was conducted for the two unlawful 
purposes of obtaining recognition when they did not in fact represent 
a majority of the employees, No. 1, and to compel all future employees 
to be members of the union, No. 2, but the same jury also found that 
the employer, in fact, had discriminated against the two union mem- 
bers because of their union membership in denying them overtime 
employment. 

The court entered a judgment in which it not only enjoined the 
union from further picketing for such unlawful objectives but, like- 
wise, enjoined the employer from discriminating against any mem- 
bers of the union because of their membership in denial of overtime 
employment or otherwise. 

So, that lawsuit was definitely a two-way street that was intelli- 
gently evaluated and the questions intelligently answered under the 
evidence by the jury. 

Mr. Miter. In that case we do not need to care so much where the 
jury comes from so long as they give unbiased judgment. 

Mr. Jerrers. That is correct, sir. 

Mr. Mitxer. Thank you. That is all, Mr. Chairman. 

Mr. Smirn. Mr. Landrum? 

Mr. Lanprum. I have no questions. 

Mr. Surrn. Mr. Jeffers. 

Mr. Jerrers. Yes, sir. 

Mr. Smrrn. After 12 years of labor experience, project yourself for 
the next 12 years and tell me whether or not you believe that the ulti- 
mate goal for the handling of labor relations rests in the States rather 
than the Federal Government. 

Mr. Jerers. I would answer that question by saying that other than 
in the field of national emergency strikes that the true course of na- 
tional labor policy and the most effective course ought to be a trend 
toward vesting the government of labor relations in the States. 

Mr. Smrru. I think it is a general rule that the lower down in the 
level of government we go the better government we get because the 
light of public opinion burns a little more brightly as you go do . 
the ladder instead of going up; is that not true? 

Mr. Jerrers. I am certainly in complete agreement with that phi- 
losophy. I think that that has proved true not only in the labor rela- 
tions field but in many other fields of our economy, and I regard the 
labor relations field as being no different. 

Mr. Smrrn. And I am not so sure but what maybe the people of the 
States and their governors do not know what a national emergency 
is rather than somebody that is sitting in the White House. 

Mr. Jerrers. That could well be. 

Mr. Surrn. Thank you very much, Mr. Jeffers. I have enjoyed 
your comments. 

Mr. Jerrers. I am certainly very grateful for the opportunity to 
appear before this committee. 

Mr. McCane. Mr. Chairman? 

Mr. Smirx. Mr. McCabe. 


M 
Mr. 
Wot 


vali 


wou 
Ne 
Terr 
M 
ner. 
visi 
ited 
had 

full 
you 
the 

It | 


Zz 
( 

am 
in 
spe 
pal 
elu 
Bo 
tio! 
clic 
the 
ine 
eat 
tio 
tio 
of 
re 
14 
re 
st 
en 
fo 
to 
in 
n 
0 

T 

a 

r 


hat 
act 


ver 
ful 
ant 
ees 
lat 
m- 
me 


he 
m- 
ne 


li- 


he 


he 


LABOR-MANAGEMENT RELATIONS 3125 


Mr. McCane. Before you go, I wanted to follow up a question that 
Mr. Lucas asked of you earlier in connection with his bill, H. R. 3055. 
Would you see any objection, from the point of view which you ad- 
vanced, to striking out the words “of employees” in that bill? It 
vould then read : 

Nothing in this act shall be construed to nullify the power of any State or 
Territory to regulate or qualify the right to strike or picket. 

Mr. Jerrers. I see no objection whatever to handling it in that man- 
ner, because once the clause “of employees” is removed, then the pro- 
vision will be of general application and will not be restricted or lim- 
ited to employees. I think that will accomplish the purpose which I 
had in mind in the proposal I made, and accomplish it very effectively. 

Mr. McCase. That is all. 

Chairman McConnetn. Mr. Jeffers, I am sorry I did not hear your 
full testimony, but I know the members of the committee appreciated 
your being with us today. I am sure you have been very helpful to 
the committee. 

Mr. Jerrers. Thank you very much, Mr. Chairman and gentlemen. 
It has been a pleasure to be with you. 

(Mr. Jeffers’ prepared statement is as follows :) 


PREPARED STATEMENT OF LEROY JEFFERS, Houston, TEx. 


Mr. Chairman and gentlemen of the committee, my name is Leroy Jeffers. I 
am a member of the law firm of Vinson, Elkins, Weems & Searls, with offices 
in the Esperson Building in Houston, Tex. For more than 12 years I have 
specialized in the representation of employers in labor relations matters, princi- 
pally in the Gulf coast area of the State of Texas. This representation has in- 
cluded the representation of employers in numerous National Labor Relations 
Board representation cases and unfair labor practice cases, in contract negotia- 
tions, in arbitration cases, and in State court injunction cases. Most of the 
clients represented in these matters have been manufacturers and refiners, al- 
though building contractors and firms in miscellaneous industries have been 
included. 

Section 14 (b) of the Taft-Hartley Act provides: 

“Nothing in this act shall be construed as authorizing the execution or appli- 
cation of agreements requiring membership in a labor organization as a condi- 
tion of employment in any State or Territory in which such execution or applica- 
tion is prohibited by State or Territorial law.” 

It has ben my experience and observation that in Texas at least section 14 (b) 
of the act has been the most salutary single provision of the entire statute in 
reducing the number of unwarranted strikes. Prior to the enactment of section 
14 (b), there existed a widespread practice by many unions that did not in fact 
represent a majority of the employees of an employer—and that in some in- 
stances did not represent any of the employees of an employer—to picket such 
employer, nevertheless for recognition as the exclusive collective-bargaining agent 
for the employees that it did not in fact represent, and to compel such employees 
to become members of the union regardless of their voluntary choice or free will 
in the matter through economic compulsion brought to bear upon the employer. 

Article 5207a of the Revised Civil Statutes of Texas, enacted by the 50th Texas 
Legislature in 1947, provides in part: 

“Sec. 2. No person shall be denied employment on account of membership or 
nonmembership in a labor union. 

“Sec. 8. Any contract which requires or prescribes that employees or appli- 
cants for employment in order to work for an employer shall or shall not be 
or remain members of a labor union, shall be null and void and against publie 
policy. * * *” 

Section 14 (b) of the Taft-Hartley Act has permitted article 5207a of the 
Texas Statutes to be fully effective. Through the State courts injunctive relief 
against picketing to force compulsory union membership became possible. As a 
consequence, the number of shutdowns of production through picketing for 
recognition by unions not representing a majority of the employees involved and 
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to force such employees into union membership has been greatly reduced. When 
such unwarranted instances do occur, there is a speedy and effective remedy 
available to correct the situation through the State courts. Our Texas Supreme 
Court has sustained the constitutionality of enjoining picketing to compel union 
membership (Construction and General Labor Union, Local No. 688, v. I. W. 
Stephenson, 148 Tex. 434, 225 SW (2d) 958 (1950)). The United States Supreme 
Court has now also firmly established the constitutionality of State court in- 
junctions under State statutes similar to the Texas statute enjoining picketing 
to compel union membership (Building Service Union v. Gazzam, 339 U. 8. 532: 
Teamsters Union v. Hanke, 339 U. S. 470; and Local Union No. 10, United Associ- 
ation of Journeymen Plumbers and Steamfitters v. Graham Brothers, decided on 
March 16, 1953, and not yet reported). 

The result is right and good. Section 14 (b) is responsible. It has enabled 
the States to deal effectively at local levels with economic coercion applied for 
the purpose of compelling freemen to become members of labor unions regard- 
less of their free will, and likewise to protect them in their right so to do. It 
has permitted the States to eliminate at least one unwholesome battleground of 
labor-management warfare. Section 14 (b) should be preserved inviolate in any 
amendment of the Taft-Hartley Act. 


A NEW SECTION 14 (C) SHOULD BE ENACTED INTO THE TAFT-HARTLEY ACT 


Satisfactory experience with section 14 (b) of the act proves that the right 
and power of the States to regulate picketing and strike conduct through State 
statute and the State courts in areas in addition to that of compulsory unionism 
should be expressly and definitely declared by the Congress as a part of national 
labor policy by appropriate amendment to the Taft-Hartley Act. Even though 
an employer covered by the Taft-Hartley Act and subject to the jurisdiction of the 
National Labor Relations Board is involved, there is no sound reason why State 
policy on picketing and strike conduct should not be made effective through the 
State courts so long as there is no direct conflict or repugnance between the State 
policy or statute and the Federal law. There is every reason why labor peace 
should be preserved at local levels through the agencies of the State governments 
so long as express provisions of the Federal statute are not contravened. It 
ean be more speedily and effectively done by any State desiring to do it. 

Long prior to the adoption of the Taft-Hartley Act, the United States Supreme 
Court sustained the constitutional power of the State of Texas to prohibit 
secondary peaceful picketing by injunction as a matter of State policy. The 
picketing of an unrelated business establishment of an owner because his inde- 
pendent contractor on a separate construction project did not employ union 
labor was enjoined in Carpenters and Joiners Union of America v. Ritter’s Cafe 
(315 U. S. 722, 86 L. Ed. 11438, 62 8. Ct. 807). Similarly, the United States 
Supreme Court sustained the constitutional power of a State court to enjoin all 
picketing in a case where peaceful picketing was so enmeshed with violence as to 
render all of the picketing coercive (Milkwagon Drivers Union vy. Meadowmoor 
Dairies, 312 U. 8. 287, 85 L. Ed. 8386). 

Since the enactment of the Taft-Hartley Act, wide support has been developed 
for the doctrine that the enactment of section 8 (b) (1) of the statute (declaring 
restraint or coercion of employees by a labor organization to be an unfair labor 
practice) and the enactment of section 8 (b) (4) of the statute (declaring certain 
secondary strikes and certain secondary boycotts by labor organizations to be 
unfair labor practices) has so preempted the field that the States can no longer 
exercise their previously established and traditional police powers to regulate 
and enjoin violent or coercive picket-line conduct and the secondary striking, 
picketing, or boycotting of strangers to a labor dispute. The reasoning is that 
the power of the States written into the law by the Ritter’s Cafe case and the 
Meadowmoor Dairies case has been lost through preemption by enactment of the 
Federal statute insofar as industries engaged in interstate commerce or in 
activities affecting interstate commerce are concerned—which, under our modern 
conception of “interstate commerce” includes all but slight fringes of the entire 
area in which labor disputes occur. With this doctrine and reasoning, under the 
Taft-Hartley Act as presently written, I do not agree. Nevertheless, a tre- 
mendous and effective effort is being made to crowd the States entirely out of 
most of the labor-management relations field on this preemption theory. 

It is widely and with considerable effectiveness urged in the lower courts that 
section 301 of the Federal statute permitting suits in the United States district 
courts for money damages based upon breaches of collective bargaining agree- 
ments preclude any action in a State court for either injunctive relief or money 
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damages in connection with a breach of a collective bargaining agreement even 
though expressly based on a State statute providing remedies for breaches of 
collective bargaining contracts. The analogous argument under section 303 of 
the statute permitting suits for money damages in the United States district 
courts based upon prohibited secondary boycotts, secondary strikes, and jurisdic- 
tional or work-task disputes, is that any State court action for either injunctive 
relief or damages based upon State statutes regulating secondary boycotts, 
secondary strikes, or jurisdictional strikes is precluded and prohibited by pre- 
emption. 

Articles 5154a through 5154f of the Revised Civil Statutes of Texas, also en- 
acted by the 50th Texas Legislature in 1947, provide for suits in the State courts 
against labor organizations for money damages based upon strikes or picketing 
constituting breach of contract; prohibit mass picketing, insulting, threatening 
or obscene language, libel and slander, picketing to induce breach of a collee- 
tive bargaining agreement, and certain conspiracies in restraint of trade; and 
prohibit secondary strikes, secondary picketing, and secondary boycotts. None 
of these statutes are directly in conflict with, in contravention of, or repugnant 
to any provision of the Taft-Hartley Act. Such provisions are consistent with 
the provisions of the Taft Hartley Act, but in some instances go further than 
the provisions of the Federal statute and in other instances cover areas not 
covered by the Federal statute. All of these statutory provisions are whole- 
some and salutary and are calculated to achieve fair and decent standards of 
conduct in labor-management relations without being oppressive or impinging 
upon the legitimate rights of any labor organization. These State statutes are 
being imperiled by the doctrine that such statutes cannot be applied to or en- 
forced through the State courts as to any business engaged in interstate com- 
merce or in an activity affecting interstate commerce for the reason that the 
entire field covered by these statutes has been preempted by Congress through 
enactment of the Taft-Hartley Act. Section 14 (b) of the Taft-Hartley Act, 
as above pointed out, protects State right-to-work statutes like article 5207a 
of the Texas Statutes from the preemption peril by express provision of the 
Federal statute itself. It is imperative that a new section 14 (c) be enacted 
into the Federal statute for the purpose of preserving the application and en- 
forceability through the State courts of statutes like articles 5154a—-5154f of 
the Texas Statutes governing picketing and strike conduct. Any express sav- 
ings clause preserving the application and enforcement through the State courts 
of State statutes against preemption by the Federal sttaute would be a great 
constructive step toward securing orderly and decent standards of conduct in 
labor-management disputes at the local levels where the picket lines exist. 

The extent to which State action has been precluded by preemption of the field 
through enactment of the Taft-Hartley Act remains in details thereof in an 
area of judicial uncertainty. In the case of J/nternational Union of United 
Automobile Workers v. O’Brien (339 U. S. 454, 94 L. ed. 978), the United States 
Supreme Court held that a Michigan State statute requiring a strike vote as a 
condition precedent to a lawful strike was invalid because it legislated in a field 
which had been preempted by Congress through enactment of the Federal statute. 
The United States Supreme Court had previously held in the case of International 
Union of United Automobile Workers v. Wisconsin Employment Relations Board 
(336 U. S. 245, 98 L. ed. 651), that action of the State of Wisconsin in prohibit- 
ing recurrent and intermittent unannounced work stoppages in an industry en- 
gaged in interstate commerce was valid State action because the Federal statute 
had neither approved nor forbidden the union conduct in question, and hence 
there was no existing or possible conflict or overlapping between Federal ac- 
tion and State action. Whether detailed provisions of various State statutes 
have perished through preemption under the one decision or have been pre- 
served from preemption under the other decision is a question which has cre- 
ated a vast field of conflict and uncertainty not yet litigated. A clarifying 
amendment in the form of a new section 14 (c) enacted into the Federal statute 
can dispel the fog of uncertainty clouding the detailed provisions of various 
State statutes and at the same time preserve State action at local picket-line 
levels as a vital and effective instrument of a clear and fair national labor policy. 

Without effective State action on picket line threats and violence, mass picket- 
ing, breaches of contract, picketing to induce breaches of contract, secondary 
picketing, secondary strikes, secondary boycotts, jurisdictional strikes, and 
other strikes and picketing for unlawful objectives, no adequate remedy will 
exist. 
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Procedure through the National Labor Relations Board in such cases can 
at the best accomplish nothing more than restraint and reprimand of the of- 
fender after the victim has long since perished. Section 10 (i) of the Taft- 
Hartley Act, the mandatory injunction provision, requires that the Board seek 
injunctive relief only in cases of secondary boycott, secondary recognition strikes, 
and strikes to compel violation of a Board certification. Even in those cases 
the Board must investigate the unfair labor practice charges and find them 
to be probably true before an injunction action is brought. While the investi- 
gation proceeds, the unlawful picketing and the unlawful economic coercion 
continues. Under section 10 (j) of the Federal statute, the discretionary in- 
junction provision, Board policy is to seek such discretionary injunctions in 
only very rare, extreme, and unusual cases. The result is that in all cases of 
unlawful strikes, unlawful picketing, and unlawful economic coercion falling 
under section 10 (j) of the Federal statute, the victim has no remedy of mean- 
ing and substance through Board procedure. Any effective remedy lies at the 
end of a period of 2 years or more when there has been a final conviction 
on an unfair labor practice which has been affirmed upon judicial review. Such 
a reinedy comes far too late. In the meantime, the unlawful strike, the unlawful! 
picketing, or the unlawful economic coercion has continued and its unlawful 
objectives have either long since been achieved or the victims have suffered im- 
measurable injury. This constitutes no criticism of Board policy, Board ad- 
ministration, or Board personnel. Even if Board personnel was enormously 
increased, it still would be entirely impossible for the Board through its dis- 
creticnary injunction procedure to bring reasonably prompt and effective relief 
to any substantial percentage of the victims of all unlawful strikes, unlawful 
picketing, and unlawful economic coercion. As a matter of sound national labor 
policy, no such burden should be imposed upon the Board. The only sound 
national labor policy is that the Board should primarily concern itself only 
with the protection of the public rights and public policy embodied in the 
Federal statute. 

But the victims of unlawful strikes, unlawful picketing, and unlawful economic 
coercion have private rights that require prompt and effective protection if 
any national labor policy is to be more than a mockery. The employer has 
private rights in the conduct of his business free from unlawful assaults. The 
employee, union or nonunion, has private rights in his employment free from 
unlawful intimidation or coercion. The union and the employees that it rep- 
resents have private rights in collective bargaining free from unlawful invasion. 
Employers and unions alike have private rights in the private contract between 
them. But no employer, union, or employee can protect his private rights un- 
der the Taft-Hartley Act by seeking injunctive relief against unlawful conduct 
through a private lawsuit in the United States District Courts. Amazon Cot- 
ton Mill Co. v. Textile Workers Union (167 Fed. (2d) 183). Only the Board 
may proceed for injunctive relief in the United States District Court where vi- 
olations of the Taft-Hartley Act are involved. The private litigant in seek- 
ing to protect and vindicate his private rights in any suit filed in the United 
States District Court would still be confronted with the impenetrable barrier 
of the Norris-LaGuardia Act. 

The only place that a private citizen can go for protection of his private 
rights from unlawful assault is the State court. His only possible prompt 
and effective remedy against destruction of those private rights by unlawful 
economic coercion or physical terrorism that cannot be withstood indefinitely is 
under the State statutes. If the door of that forum is closed to him and that 
remedy is snatched from his hands by Federal preemption, then he is stripped 
bare and stands without a shield. His rights are without a real and substantial 
remedy. In the normal case, any National Labor Relations Board remedy will 
be too little and too late and the most that he can hope for is the doubtful 
consolation of an eventual favorable obituary. This is particularly true of 
the small manufacturer and the small-business man who does not have economic 
strength to withstand the toll of powerful and unlawful economic coercion for 
an indefinite period. 

Let me illustrate with a few cases from the experience of my own practice : 

(1) The operator of a small limousine company engaged exclusively in the 
servicing of a municipal airport has a contract with the Taxicab Drivers Local 
of the Teamsters Union. The union demands a renewal contract under which 
all employees would be required to members of the union and under which the 
dispatchers, supervisory employees, would be included in the bargaininy unit. 
Both demands were clearly unlawful under both the Taft-Hartley Act and the 
Texas statutes. Both demands were refused by the employer and a strike was 
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called. The employer, who was required to maintain uninterrupted operations 
under his franchise from the municipality, hired replacement drivers. Wide- 
spread violence promptly ensued. Three replacement drivers were badly beaten, 
one being hospitalized with a ruptured kidney for a long period of time. Another 
was stomped in the face with highheeled boots. A limousine was overturned 
at the entrance to the largest hotel at the busiest street intersection in the city. 
Fire was set to another limousine. After a full hearing, a Texas State ceurt 
cranted an injunction prohibiting all further picketing, threats, or violence and 
punished by fine and jail sentences on contempt complaints the offenders who had 
violated a prior temporary restraining order which had prohibited threats and 
violence but not picketing. The injunction was granted because the evidence 
established unlawful violence, unlawful picketing for compulsory union member- 
chip, and unlawful picketing to require supervisory employees to be inciuded in 
the collective bargaining unit. With the temporary injunction, violence ceased 
and peace and order was restored. Without it, the employer would either have 
long since been out of business or would have long since yielded to the unlawful 
demands and entered into on illegal contract violative of beth Federal and State 
law and public policy. It is as simple as that. Any National Labor Relations 
Board remedy would have been far too little and much too late. As it is, the 
limousine company continues to operate and the Taxicab Drivers Local Union 
continues to compete with it by operating taxicabs out of the same municipal 
airport. This was prior to the swelling tide of the preemption doctrine but 
after the enactment of the Taft-Hartley Act. 

(2) A few years later, after the preemption doctrine had come into full fashion, 
a lawful labor dispute existed between a small refinery and a union whose 
contract had expired. Lawful picketing ensued. The employer had another 
small separate business establishment. Its employees constituted a separate col- 
lective bargaining unit and were under ‘a separate collective bargaining agree- 
ment which had not yet expired and which contained a no-strike clause. Second- 
ary picketing of this separate business establishment occurred and its employees 
were thereby induced to breach their collective bargaining agreement contsining 
the no-strike clause. Injunctive relief against the unlawful secondary picketing 
conducted with the purpose of inducing the breach of a valid contract was sought 
in the State court under the State statutes. A few minutes before the hearing 
on application for temporary injunction in the State court was to begin, the case 
was removed to the United States District Court by following the automatic 
removal procedure contained in the Federal Code which requires no odvance 
determination by any judge of the propriety of the removal. The removal was 
on the now popular preemption theory. The unlawful picketing continued for a 
substantial period of time until a settlement was reached while employer's 
counsel was still striving to secure a remand of the case from the Federal Court 
back to the State Court. The very uncertainty of the law on preemption of the 
field by the Federal statute to the extent of depriving the State courts of jurisdic- 
tion made possible a maneuver which indefinitely delayed a remedy and which 
necessitated the employer negotiating and reaching a strike settlement agreemet t 
while at all times under the unlawful coercion of an unlawful secondary strike. 

(3) In the case of Teras Foundries v. International Molders and Foundry 
Workers’ Union of North America et al., the employer obtained a State court 
injunction against picketing because of widespread threats and violence. The 
injunction was sustained by the Supreme Court of Texas against the preemption 
argument. Nevertheless, the National Labor Relations Board issued a complaint 
accusing the employer of having committed an unfair labor practice by “peti- 
tioning for and obtaining an injunction” enjoining the union from further 
picketing. While the trial examiner acquitted the employer on this particular 
charge, holding that the State court had “at least concurrent jurisdiction” of 
the subject matter of the suit, the general counsel for the Board fought this 
issue to the bitter end. Even now, the contention is still alive and will no 
doubt be renewed in later Board cases that an employer not only is not entitled 
to a State court injunction against picketing accompanied by force and violence 
but that he is guilty of an unfair labor practice if he even seeks to get one. 

The hopeless conflict between lower Federal court decisions on the extent to 
which the Federal statute has preempted the labor relations field so as to pre- 
clude State action and as to the propriety of removal of a State court injunction 
Suit based on State statutes to the Federal court is easily demonstrable. One 
line of cases remands State court injunction action based upon State statutes 
as having been improperly removed to the Federal court on a preemption theory 
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even though the employer was engaged in interstate commerce. See Braswell 
v. McGowan (32 Fed. Supp. 678) ; Stangard v. Dickerson Corporation (33 Fed, 
Supp. 449); Home Building Corporatioin vy. Carpenters (538 Fed. Supp. 804): 
Abrams v. Hart Cotton Mills (85 Fed. Supp. 664) ; Rockhill Printing € Finishing 
Co. v. Berthiaume (97 Fed. Supp. 113); Laleski v. Local Union 401, et al. (91 
led. Supp. 552) ; John Hancock Insurance Co. v. United O. EB. P. Workers (93 
Fed. Supp. 296) ; Thayer v. Binall (82 Fed. Supp. 566) ; Dynamic Manufacturers 
v. Local Union 614 (103 Fed. Supp. 52) ; Department Store Service Co. v. John 
Doe (98 Fed. Supp. 51) ; Jury-Rowe Co, v. Teamsters Union (97 Fed. Supp. 633) : 
and New Broadcasting Co. v. Kehoe (94 Fed. Supp. 118). Another line of cases 
refuses remand from the Federal court to the State court and holds removal to 
be proper on the ground that the Federal statute has preempted the field even 
though the State court injunction action was predicated on State statutes alone. 
Such cases include Pocahontas Terminal Corporation v. Portland Building and 
Construction Trades Council (93 Fed. Supp. 217) ; Direct Transit Lines v. Local 
Union No. 406, International Brotherhood of Teamsters (29 L. R. R. M. 2492); 
and Fay v. American Cystoscope Makers, Inc. (98 Fed. Supp. 278). 

The conflict should be resolved and the confusion should be dispelled. It 
should be so done as to preserve to private citizens their only remedy and 
their only forum for the prompt and effective vindication and protection of their 
private rights from unlawful aggression. In other words, an express savings 
clause permitting regulation of picketing and strike conduct at local levels by 
State statutes and through State courts should be enacted into the Taft-Hartley 
Act as section 14 (c) thereof. 

H. R. 3055, by Congressman Lucas, provides: “Nothing in this act shall be 
construed to nullify the power of any State or Territory to regulate or qualify 
the right of employees to strike or picket.” 

H. R. 3055 should be enacted into law as section 14 (c) of the Taft-Hartley 
Act. 

I strongly urge that in order to preclude tactics of circumventing and delay- 
ing remedies in State courts under State statutes, the following provision 
should be added to the proposed new section 14 (c): “No action brought in a 
State court which is predicated solely upon State law regulating or qualifying 
the right to strike or picket shall be removable to the United States District 
Court.” 

I further suggest that the language of section 14 (c) should be expanded 
to include labor organizations and nonemployees in its scope, since the present 
language of H. R. 3055 refers only to “the right of employees to strike or 
picket.” 


ADDENDUM 


There is no discussion of the United States Supreme Court decision in the 
case of Plankington Packing Co. vy. Wisconsin Employment Relations Board 
(338 U. S. 953), included in the above statement, for the reason that such 
decision is construed as relating only to a conflict of jurisdiction between a 
State labor relations board and the National Labor Relations Board in juris- 
diction over the prosecution of the same unfair labor practice. The United 
State Supreme Court decision in Amalgamated Association of Street, Electric 
Railicay, and Motor Coach Employees v. Wisconsin Employment Relations Board 
(340 U. S. 383), has not been discussed for the reason that it has been con- 
strued as involving only the constitutionality of a State statute completely 
prohibiting strikes in public utilities. The decision of the United States Court 
of Appeals for the Sixth Circuit in Hamilton v. National Labor Relations Board 
(160 Fed. (2d) 465), has not been included in the discussion for the reason 
that it is construed as involving a postponement of the right to strike by State 
statute even though the strike be for lawful objectives and be conducted in a 
lawful manner. However, the National Labor Relations Board in the case of 
In Re Thayer Co, (99 N. L. R. B. No. 165), has construed these decisions as 
authorizing it to ignore any final judgment of a State court adjudicating the 
legality of strike objectives or the legality of the manner in which a strike 
is conducted as being an invalid judgment which the State court had no 
power to enter. These decisions again do graphically demonstrate the necessity 
of redeeming the power of the States to regulate picketing and strike conduct 
through State statutes and State courts and to preserve this redeemed State 
power inviolate as an instrument of national labor policy. 


Chairman McConnett. The final witness for the day is Mr. James 
D. Francis, president of the Powellton Coal Co, of Huntington, W. Va. 
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STATEMENT OF JAMES D. FRANCIS, PRESIDENT, POWELLTON COAT 
CO0., HUNTINGTON, W. VA., ACCOMPANIED BY ROLLA D. CAMP- 
BELL, ATTORNEY, ISUNTINGTON, W. VA. 


Mr. Francis. I have with me the counsel for our company, Mr. 
Campbell, and we are going to talk about some legal matters. 

While I formerly practiced law 30 years ago, | am too far back to 
attempt to express a legal opinion at the present. 

Chairman McConnetu. We will be glad to have him, and you may 
proceed as you see fit. 

Mr. Francis. My name is James D. Francis. I live in Hunting- 
ton, W. Va. 

For more than 40 years I have been either counsel for, or an active 
executive officer of, coal-producing companies. Presently I am presi- 
dent of the Powellton Coal Co., which has mines in Logan County, 
W. Va. 

Last year I retired as chairman of the Board of Island Creek Coal 
Co. and Pond Creek Pocahontas Co., two of the larger coal-producing 
companies in southern West Virginia and eastern Kentucky. Since 
1933 I have been actively interested in wage negotiations in the bitu- 
minous-coal industry. 

When I started to prepare this paper I assembled a great deal of 
factual material which I thought would be of interest. However, 
having followed your hearings in some detail, I have decided to shorten 
this presentation by omitting much of the factual material in order 
to concentrate on a suggested legislative solution of what I consider 
the most important problem before this committee. In Coe pee this 
paper I have worked with my associate, Rolla D, Campbell, of Hunt- 
ington, W. Va., who is counsel for the coal companies with which I am 
associated. Mr. Campbell is here with me and will be prepared to 
answer questions of a strictly legal nature. 

The subject which I wish to discuss in some detail is union monopoly. 
This subject was carefully considered by Congress in 1947 when the 
legislation now known as the Taft-Hartley Act was before it. 

At that time I testified before the House and Senate committees. 
The House was so impressed by the testimony about examples of the 
unbridled and arbitrary use of monopoly power by unions that the 
Hartley bill reported out by this committee contained a provision 
aimed at breaking up the monopoly power of unions. 

In brief, it provided that no labor organization could be certified 
as the bargaining representative of employees of one employer if it 
had already been certified as the representative of employees of a com- 
peting employer. Exceptions were made for abtrengeliteds areas. Un- 
fortunately, these provisions were dropped out of the bill in the Sen- 
ate. Reliance was placed upon the provisions dealing with national 
emergencies, which now appear as sections 206-210, inclusive, of the 
1947 act. In addition, Congress directed itself to study certain prob- 
lems not dealt with by the act and to make a report before January 
2,1949. One of the matters to be studied and reported on was indus- 
try-wide or regional bargaining. Apparently, this direction has not 
yet been carried out. It is my hope that this committee will make the 
report contemplated. 
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I have read suggestions that the existing provisions dealing with 

national emergencies should be tried out by the present administra- 
tion to determine whether or not they would be effective, so that 
additional legislation dealing with the problem of union monopolies 
might not now be necessary. In my judgment, people who make these 
suggestions are whistling in the dark. I think the last two witnesses 
I heard testify here bring that very forcibly out. Time is of vitai 
importance not only to industry, to the public, but to our constitutional 
form of government. 

We know from experience that injunctions against unions will not 
prevent strikes. The United Mine Workers of America successfully 
conducted a strike in 1950, even though a Federal court injunction 
was outstanding and even though the president of the union was 
publicly advising and requesting all union members to return to work. 

Moreover, these national emergency provisions call only for delay, 
and astute labor leaders who are patient can let the machinery operate 
and, after the injunction has expired, they are free to exert their full 
power without further restraint. 

In a well-disciplined union it is idle to suppose that the members 
will repudiate their leadership. Many people thought that similar 
provisions for delay contained in the Railway Labor Act had stopped 
the possibility of strikes on the railroads in this country. I think 
experience shows that the Railway Labor Act actually prevented 
collective bargaining and brought about public arbitration, and it 
did not stop strikes. I recall very well when this Congress had before 
it, as an emergency measure, a bill proposed by President Truman, 
which had as its purpose the drafting into the United States Army 
of every railroad pia, in the country so that the Government could 
keep the railroads going by administering Army discipline. For- 
tunately, this bill did not become law, although it passed the House 
without a dissenting vote, if my memory serves me correctly. 

Chairman McConnett. I think there were 13. 

Mr. Francis. Thank you. 

It should have been demonstrated by this time that provisions of 
law requiring delay and publicity of issues, ete., do not stop strikes 
when confronted by monopoly power in the hands of determined 
labor leaders. 

My personal experience has dealt primarily with labor relations in 
the bituminous coal industry. My contact with such relations began 
with the passage of the National Industrial Recovery Act in 1933. 
On the basis of my experience and observation, I assert three 
propositions : 

First. United Mine Workers of America has attained substantially 
complete monopoly power over labor in the bituminous coal industry ; 

Second. Such power was attained as a direct result of legislation 

assed by Congress, namely, the Norris-LaGuardia Act, the National 
ndustrial Recovery Act, the Bituminous Coal Acts of 1935 and 1937, 
the Wagner Act, and the Labor-Management Relations Act of 1947; 

Third. There is not now, and there has not been in recent years, any 
collective bargaining between the United Mine Workers of America 
and the coal operators. 

The wage agreements now in effect between the operators and the 
United Mine Workers of America are replete with provisions which 
are completely one-sided and which could not have been accepted by 
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the operators voluntarily. In passing, I shall mention two. The first 
is that the operators gave up their rights to sue the union in the courts 
for breach of contract, although that right is specifically accorded to 
them by Section 301 (a) of the Taft-Hartley Act. Hence, the union 
can perform or not, as it sees fit, and the operators are without remedy 
if the union does not see fit to perform its promises. 

The other provision is that the operators agreed to apply the agree- 
ment to any new operation that might open up. They were advised 
that this provision was a violation of the rights of their future em- 
ployees at the new operations, but the provision is in the agreement 
regardless of that advice. It is there because the contract would not 
be accepted without it being written in. 

I would like to suggest that the members of this committee consider, 
during their deliberations, the material relating to economic power of 
labor organizations presented in the hearings before the Committee 
on Banking and Currency of the Senate in the first session of the 81st 
Congress. 

But the United Mine Workers of America is not the only union 
which has achieved monopoly power. Many other unions are in posi- 
tion to paralyze completely basic industries on which this country 
depends. When they choose to exert their full power they apply 
pressure not only against their employers but also against the public 
as well. You saw that in the steel strike last year. 

The public becomes a party to these industry-wide strikes, and 
often, in the interest of avoiding acute damage, appeases the labor 
unions in order to restore production. This has happened numerous 
times in recent years, and, in my opinion, unless the law js changed 
it will continue to happen. 

What, then, should be the approach of this committee? 

I respectfully submit that the remedies which should be recom- 
mended by this committee should deal with the root cause of our 
troubles. If I am correct in my diagnosis that the root cause is mo- 
nopoly power, then the remedy should be to destroy the power. If I 
am correct in my analysis that the power was achieved as a result of 
Federal legislation, then the remedy should lie within the hands of 
Congress, since it can change its own legislation. 

Many of the remedies which I have heard discussed are aimed at 
suppressing the symptoms of the disease. Some people would restrict 
the objects for which strikes could be conducted. Others would re- 
strict the activities in which unions could engage. But such remedies, 
if applied, would leave the cause of the disease undisturbed, and the 
evil effects which flow from monopoly power would continue. 

I submit that in most cases monopoly power can achieve its ends 
without exerting its power. If the employers who face a powerful 
union know that they have only two choices—either to agree to meet 
the union demands or suffer stoppages and bankruptcy—the union does 
not have to threaten to strike or to conduct a strike. The employers, 
instead, are under tremendous pressure to yield to superior force. And 
in the coal industry there has often been the Government seizure in 
addition to union demands. We have had five seizures, as has been 
testified before you here, I believe, last week 

If I am correct in saying that the remedy should go to the root 
cause rather than to the symptoms, what should be the precise nature 
of the remedy? Should it be in the form of a specific formula pre- 
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scribing the permissible size of a union? Or should it be in general 
terms to be applied by the courts to specific situations according to 
their respective facts and circumstances ¢ 

The Hartley bill contained a specific formula. It prohibited the 
National Labor Relations Board from certifying a union as a bar- 
gaining representative of the employees of an employer if it also rep. 
resented the employees of a competing employer. Exception was 
made for unions which functioned in metropolitan areas. 

Objection was made to this formula on the ground that it was too 
rigid. Similar objection can be made to almost any specific formula 
which may be proposed. The alternative, then, is for Congress to 
enact a general formula, leaving it to the courts to apply the formula 
according to the specific facts in each case. The antitrust laws furnish 
us with a good precedent. They are in broad general language. Con- 
— has left it up to the courts to determine when, on the particular 

acts, there has been a violation. 

Specifically, I propose that section 2 of the Sherman Act be amended 
by adding a new paragraph dealing with monopolization of the supply 
or representation of labor in certain instances. I submit herewith 
draft of a bill intended to accomplish this purpose. I call your atten- 
tion to section 2 (b), which is the heart of the bill. 

(The draft referred to is as follows :) 


A BILL To protect trade and commerce raeeet monopolies in the supply or representation 
of labor 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2 of the Act of July 2, 1890, 
entitled ‘‘An Act to protect trade and commerce against unlawful restraints and 
peeiee. as amended (U. 8. C., title 15, sec. 2), is amended to read as 

‘ollows : 

“Sec. 2. (a) Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons, to monopolize any part of 
the trade or commerce among the several States, or with foreign nations, shall 
be deemed guilty of a misdemeanor, and, on conviction thereof, shall be punished 
by a fine not exceeding $5,000 or by imprisonment not exceeding one year, or by 
both said punishments, in the discretion of the court. : 

“(b) Every labor organization or other person who shall monopolize, or at- 
tempt to monopolize, or combine or conspire with any other labor organization 
or organizations or other person or persons, to monopolize the supply or repre- 
sentation of labor in such manner or to such an extent that trade or commerce 
among the several States, or with foreign nations, or in any Territory of the 
United States or of the District of Columbia, or between any such Territory and 
another, or between any such Territory or Territories and any State or States 
or the District of Columbia or with foreign nations, or between the District of 
Columbia and any State or States or foreign nations in articles, commodities, or 
services essential to the maintenance of the national safety, health, or economy 
or any substantial segment thereof is, or may be, materially jeopardized thereby, 
shall be deemed guilty of a misdemeanor, and, on conviction thereof, shall be 
punished by a fine not exceeding $5,000, or by imprisonment not exceeding one 
year, or by both said punishments, in the discretion of the court.” 

Sec. 2. (a) Section 6 of the Act of October 15, 1914, entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, and for 
other purposes,” as amended (U. S. C., title 15, sec. 17), is amended by inserting 
before the period at the end thereof the following: “Provided, That the fore- 
going provisions of this sentence shall not have any application in respect of any 
act, attempt, combination, or conspiracy made unlawful by Section 2 (b) of 
the Act of July 2, 1890, entitled ‘An Act to protect trade and commerce against 
unlawful restraints and monopolies,’ as amended.” 

(b) Section 20 of such Act of October 15, 1914, as amended (U. 8. C., 
title 29, sec. 52), is amended by adding the following new paragraph thereto: 
“Notwithstanding the foregoing paragraphs, nothing in this section shall apply 
to any act, attempt, combination, or conspiracy made unlawful by Section 2 (b) 
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of the Act of July 2, 1890, entitled ‘An Act to protect trade and commerce against 


- unlawful restraints and monopolies,’ as amended, or in any action or proceeding 
’ in any court of the United States involving any such act, attempt, combination, 


or conspiracy.” 
Sec. 8. The Act of March 23, 1932, entitled “An Act to amend the Judicial 


P Code and to define and limit the jurisdiction of courts sitting in equity, and for 
" other purposes,” (U. 8. C., title 29, secs. 101-115), is amended by inserting at 
- the end thereof a new section reading as follows: 


“Sec. 16. The provisions of this Act shall not apply to any act, attempt, com- 


- bination, or conspiracy made unlawful by Section 2 (b) of the Act of July 2, 
' 1890, entitled ‘An Act to protect trade and commerce against unlawful restraints 
- and monopolies,’ as amended, and shall not apply in any action or proceeding in 
+ a court of the United States involving any such act, attempt, combination, or 
conspiracy. 


Mr. Francis. Note that part of this language has been taken from 
the national emergency provisions of the Taft-Hartley Act. Under 
section 208 (a) of that act, the court, before issuing an injunction, 


' must find that such threatened or actual strike or lockout affects an 
- entire industry, or a substantial part thereof, engaged in interstate 
_ or foreign commerce or engaged in the production of goods for com- 
_ merce, and if permitted to occur or to continue will imperil the na- 


tional health or safety. 
Under the amendment proposed to section 2 of the Sherman Act, 
it would be made unlawful for a labor organization or other person 


_ to monopolize or attempt to monopolize or to combine or conspire 
» with any other labor organization or person to monopolize the supply 


or representation of labor in such manner or to such an extent that 


interstate or foreign commerce in articles, commodities, or services 


essential to the maintenance of the national health, safety, or econ- 


' omy, or any substantial segment thereof, is or may be materially 
jeopardized thereby. 


The fundamental thought behind this proposed amendment is that 
the public must be protected from injuries arising from conflicts be- 


_ tween unions and employers. It is not intended to stop strikes or to 
| place any restraints either on unions or on employers. In those in- 
_ stances, however, where a union is so big that it can, by exerting its 


power, bring pressure on the public as well as on the employer and 
jeopardize the national safety, health, or economy or any substantial 
segment thereof by depriving the public of articles, commodities, or 
services essential thereto, it is too powerful. 

The remedy ordinarily applied under the existing antitrust laws 
to business monopolies is to break the business organization into 
smaller units and to specify, in the decree of the court, the limits of 
permissible cooperation between the new units. The same remedy 
could be applied under the language suggested. A union which has 
become so large that it can make war on the public in order to attain 
its ends against its employers would be broken into smaller units. 
The court would decide on the size of the units, depending upon the 
protection which would have to be given to the public. In some 
instances the new units could be quite large. It is conceivable that 
in other situations the new units might have to be smaller. The 
answer would all depend upon the capacity of the union for doing 
grievous injury to the public. 

The other provisions of the bill are designed simply to fit the bill 
into the structure of existing Federal legislation am to make certain 
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that the amendment to section 2 of the Sherman Act could be carried 
into effect. 

This bill has been drafted as an amendment to the antitrust laws. 
The committee conducting these hearings may not have jurisdictioy 
over amendments to the antitrust laws. However, if my approach 
appears to this committee to be sound it would not be too difficult 
a drafting job to revise the bill and to fit it into the structure of the 
Labor-Management Relations Act of 1947. If this should be done, 
the enforcement of the provisions should, in my judgment, be left 
to the courts and not to the Labor Board or any other administrative 
body. By so doing labor unions and business organizations would 
be on exactly the same footing with respect to procedural remedies. 
But the prohibitions with respect to labor unions would be less re- 
strictive than those which apply to business organizations under 
existing law. 

I submit that this suggestion is entirely consistent with the under- 
lying theory of our Government. Our Constitution was designed 
to provide a system of checks and balances and to avoid the assump- 
tion of too great power by any portion of the Government. Our 
‘federalized Government accomplishes the distribution of govern- 
mental power among a tremendously large number of units—Federal, 
State, local, and private. By this distribution of power among many 
units, with a careful system of checks and balances, the people are 
protected against the evils of unrestrained power. The antitrust laws 
apply this doctrine to business organizations, and there is no reason 
why it should not be applied to labor unions. Many unions have now 
reached the status of governments, and in some cases of supergovern- 
ments, insofar as the power they possess is concerned. History pro- 
vides us with a satisfactory approach for dealing with the problem. 

You will note that I have ead nothing about industrywide bargain- 
ing. Frankly, the important question is not whether bargaining is 
done on an industrywide basis, or plant-to-plant, or company-to- 
company basis. Rather, it is whether any union has control of all or 
substantially“all the employees in a given industry. If it has, then the 
full power of the union can be exerted regardless of the size of the 
employer unit. 

This Congress is concerned with an attempt to control inflation. 
I submit that it is impossible to control inflation unless the overgrown 
power of unions, based upon industrywide monopolies, is also con- 
trolled. 

I am grateful to you for your attention. 

I wanted to say in connection with this testimony, and leaving out a 
lot of factual information, I read with care the testimony submitted 
to this House committee by Charles R. Kuzell and Denison Kitchel on 
behalf of the American Mining Congress. They described the situa- 
tions in the mining industry so thoroughly and so accurately that I do 
not think it is at all necessary to add all the troubles we have had in 
the coal industry in the last 20 years to what has already been before 
you gentlemen. It would just encumber the record. 

That is our approach. If you would like to have the suggested bill 
I would appreciate it if you would allow Mr. Campbell to read it. If 
you do not want it read you can leave it in the record. 

Chairman McConnetu. How large is it? 

Mr. Francis. About three pages. 
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Mr. Campsett. If your honors please, the bill is really just one 
paragraph. 
Chairman McConnety. We can put it in rather than read it, because 


) it is technical. 


Mr. Campsey. I suggest, if you will, that you read beginning at (b) 
on page 1 and over to the middle of the next page. 

Chairman McConnEtt. You may read section 2 (b). 

Mr. Campsett. I will read that. That is really the heart of the bill. 

Chairman McConnett. Yes, I understand that. 

Mr. Campsetn. It is an additional paragraph to section 2 of the 
Sherman Act [reading] : 


Every labor organization or other person who shall monopolize, or attempt to 
monopolize, or combine or conspire with any other labor organization or organiza- 


’ tions or other person or persons, to monopolize the supply or representation of 
jabor in such manner or to such an extent that trade or commerce among the 
> several States, or with foreign nations, or in any Territory of the United States 


or of the District of Columbia, or between any such Territory and another, or 


' between any such Territory or Territories and any State or States or the District 
' of Columbia or with foreign nations, or between the District of Columbia and 


any State or States or foreign nations, in articles, commodities, or services essen- 
tial to the maintenance of the national safety, health or economy or any 
substantial segment thereof is, or may be, materially jeopardized thereby, shall 
be deemed guilty of a misdemeanor, and, on conviction thereof, shall be punished 


’ by a fine not exceeding $5,000, or by imprisonment not exceeding 1 year, or by 


both said punishments, in the discretion of the court. 


Now, as Mr. Francis said, the other provisions of the bill are simply 
intended to integrate this amendment into the structure of the Federal 
statutes such as the Clayton Act, the Norris-LaGuardia Act, and 
others. If you will note, the fundamental rule provided there is sub- 
stantially the same as now that has to be shown in order to get an 
injunction against a national emergency strike. There is some change 
in language but not much. 

Chairman McConnett. Mr. Campbell, one of the problems we have, 
as I see it, in connection with strikes which affect the national health 
and safety and welfare of this country, the so-called national emer- 
gency strike is, in my opinion, the problem of finding a good definition 
of them. For instance, I felt not long ago when the Government en- 
tered into the meat packing strike, that there was not a national 
emergency. We can get along without meat for a while if we have 
to without any serious national emergency. To me, the important 
thing that we have to find out is what would be a proper definition of 
a national emergency strike. 

Frankly, I do not think of many strikes which are of such a nature. 
What is your thinking on that score from a technical standpoint # 

Mr. r: prea Our thinking, and Mr. Francis’ thinking, is ex- 
pressed in the language which has been suggested here. The line we 
have tried to draw is between the protection of the individual em- 
ployer and the protection of the public. Somewhere there is a line 
between the union making war on the employer and bringing pres- 
sure on the public to force the public to intervene to protect the public 
interest from severe injury. Now, the language which we have sug- 
gested, as I say, has been taken largely from the present national 
emergency provisions of the Taft-Hartley Act, and the only difference 
really is the inclusion of the word “economy” where the present statute 
says “national health or safety.” The language is added “or 
economy.” 
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Chairman McConneti, What strikes would you put in that cay. 
gory of national emergency strikes? Maybe we can get at it froy 
that direction. 

Mr. Campse.u. I would say that a strike in any of our great bas 
industries would be such which, if long continued, would tie up tly 
wheels of the country. 

Chairman McConnett. How inclusive is your term “basic indy. 
tries” ¢ 

Mr. Camppety. That is a difficult one. Certainly coal would be~ 
steel, oil, natural gas, the generation of power; and you could eo). 

ceive that the employees of atomic energy plants of the country wou)i 
be in a basic industry. 

Chairman McConnet. Generation of power could be quite local, 
too. 

Mr. Campsetu. It could be local; but if one union has all of th, 
power plants in the country organized, or all those in a great regio, 
of the country, a substantial region, so that it has the power to call 
out all of the employees in the power plant at one time, the effect oy 
the country could be absolutely catastrophic, and I would say that 
that would be too much power for any one union to enjoy. 

Chairman McConne.u. In peacetime would you have that sane 
feeling about steel ¢ 

Mr. Camppe.i. Yes, I would, because it gets into practically every 
other industry in the country, and there is no effective substitute for 
steel in many of the areas. I can give you another illustration where 
a small union might have too much power. I recall very distinctly 
the tremendous damage that was caused to the citizens of New York 
when the tugboat operators were on strike a number of years ago, 
when it was said in the press, and I think correctly, that if that strike 
continued Manhattan Island would be a desert island because you 
could not take food into the island, you could not transport goods out 
of it, you could not take garbage out of the island, and it simply would 
have been incapable of supporting human life unless that strike were 

terminated, because the tugboats were absolutely essential to the 
maintenance of New York City. 

Now, New York City has around 8 million people, and in the 
metropolitan area around 13 million people. I would say any union 
that has the power to do that much damage is too big, even though 
in terms of the steel union it might be considered a very small union. 

Chairman McConnett. There are 160 million people approximately 
in America, and you feel an effect on 8 million would be of national 
emergency proportions? 

Mr. Campse.y. Well, when you look at tne situauon in New York, 
it is the throat through which the commerce of the great Middle West 
pours. It is the throat of commerce. 

Chairman McConnett. Of course, we like to think we have some 
other seaports on the east coast. I come from the Philadelphia area. 
We feel there are other ports where you can deliver cargo. 

Mr. Camppetx. I grant you that. But the port of New York is a 
tremendously important port in the overall economy of the country, 
and 13 million people are a very substantial part of the United States. 
The line we have attempted to draw is a necessarily somewhat difficult 
one to define accurately, but it is not any more difficult than the con- 
cept of a contract in restraint of trade, which is very vague language, 
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or to monopolize trade or commerce in any line, which is the present 
language of the Sherman Act. It says that every person who shail 
monopolize any part of trade or commerce among the several States 
or with foreign nations shall be guilty of a misdemeanor. That is 
about as broad language as we can possibly get. And the courts have 
had to read into that language, in the light of the particular facts 
and the situations that are brought up in specific cases, it has had 
to decide whether there has been an attempt at monopolization and 
whether there has not been. Of course, it has been a very difficu!ti 
subject to edge out just what the line of distinction is, but they have 
done it, and the business community has learned to live with those 
rules and is living with them. 

Our position is that if business can live with that kind of a general 
rule so can the labor unions. 

Mr. Francis. We have had to be very careful at times, and maybe 
we have failed to do things that the law might have permitted us to 
do, or the courts might have permitted us to do, because we were afraid 
we might overstep the law and be in violation of the antitrust laws. 
We have had that in the coal business and in many other businesses. 
But it is probably well for the citizens to be careful as to how they 
trespass upon the general welfare of the country. We approach the 
matter from that standpoint, that this matter of power, as it grows, 
gets too great—and this is true whether it is business power or private 
power or labor power, it does not make any difference to me—it is 
what it is going to mean to this and the next generation of our country 
to keep a free constitutional system of government in this country. 

Mr. Mitier. Could I ask a question or two of the gentlemen? 

Chairman McConnetu. Yes, Mr. Miller. 

Mr. Miuier. Mr. Francis, I have noticed that one of your main 
objections is to the size of the labor unions. I believe you are advocat- 
ing that they can be too large, and on account of that be too powerful. 

Mr. Francis. That is correct. 

Mr. Miizer. And that they should be handled under practically 
the same regulations as business. Mention has been made of the 
Sherman antitrust law. Do you remember when that law was 
passed, Mr. Francis? 

Mr. Francis. I think it was 1902, was it not ? 

Mr. 1890. 

Mr. Francis. 1890, yes. 

Mr. Mitter. Some of us were present, but pretty young at that time. 

Mr. Francts. I was here, but I was small. 

Mr. Miter. Do you have it as a matter of knowledge about what 
the business conditions were? Did we have the Standard Oil as we 
have it today, and the United States Steel was not in existence until 10 
years after that, was it? 

Mr. Francis. That is right, they were relatively small as to what 
you have today. I do not think there was anything in the United 
States that would compare with General Motors or Standard Oil of 
New Jersey as of today. ' 

Mr. Miter. And we have had this antitrust law all this time? 

Mr. Francts. That is right, but we broke down the Standard Oil 
into 10 competing units. 

Mr. Mi.ver. Chapettng units? You are sure there is competition 
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Mr. Francis. Sometimes I question it, but normally I think there is, 
I happen to know the oil situation rather well. I have substantia] 
investments in several of the Standard Oil subsidiaries, and I think 
there is real competition between them. 

Mr. Miuier. We have had a good deal of difficulty, I believe you will 
admit, in enforcing the antitrust laws of this country. 

Mr. Francis. We have. 

Mr. Mittrr. Do you think they would be more easily enforced with 
regard to labor unions than with regard to iofntey! 

Mr. Francts. I do not think they would be more easily enforced, no, 
But I think they would be more effectively enforced than anything 
we have that is under a board in Washington that is trying to enforce 
it over the entire country. 

Mr. Mirter. We might have other enforcement agencies making 
it more effective. But since industry has thrived so much and has 
increased, and I think we will agree that it is more monopolistic now 
than it was when the antitrust law was enacted, do you not think that 
labor might thrive under the same conditions as business has? 

Mr. Francis. It can thrive. It can thrive if it is broken down. 
Today when you have the same union telling the coal industry in 28 
States exactly what it can do, “Take this or nothing,” then you have 
got an effective monopoly. You have got about as effective a mo- 
nopoly in the automobile industry. In your steel industry last year 
the whole industry was down, practically, but there were negotiations 
actually seriously going on only with two companies. 

Mr. Mitrer. t oo just wondering whether or not you were not 
asking us to undertake just a pretty big job. 

Mr. Francis. It is a big job, we thoroughly agree, but it is a job 
that unless we go forward with it I fear we will have monopolies 
that will have to be recognized cartels to work with them to offset the 
cost and the restrictions they put up, and that we will run into the form 
of socialism that Germany and England have suffered over the past 
several decades. 

Mr. Mirter: What I am wondering is whether labor will not reply 
to a law like that something in this way: We have to be big in propor- 
tion as business is big. A small labor union would not have any offect. 
They would have no power in doing business with United States 
Steel or General Motors. 

Mr. Francis. If they represented all of the employees of United 
States Steel or General Motors—and I do not think that you could 
hardly question, or the court would hardly question that a union could 
not be big enough to deal with all of the employees of the contracting 
company—TI would not question that. If I happened to be the judge 
I would not question it. But when they can contract with the United 
States Steel and say to the steel company in Dallas, which Mr. Arm- 
strong represents, or if they can say to the steel company in California, 
which Mr. Kaiser runs, “You accept that contract” even though it 
may not apply to the working conditions and the situation at all, if 
it = say that and make it stick and keep those plants down, it is 
too big. 

Mr. Mitur. That is all, Mr. Chairman. 

Chairman McConnet. Mr. Francis, it is unquestionably true that 
the trend in this country has been toward big corporations and big 
Jabor organizations and big government to regulate them. How to 
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' break it up is something I do not know. It is a little beyond my im- 
> mediate knowledge as to what should be done. I have had some experi- 
» ence in connection with the Wage Stabilization Board, as you probably 
' know, where we endeavored to deprive them of the power to make 
' recommendations in labor disputes and found we had a divided busi- 
' ness side to contend with, and we certainly have got a divided business 
' side on this question of industry-wide bargaining. I hesitate to get 
into that, at least in connection with the act we are now considering, 
' the Taft-Hartley Act. It is a problem, really it is a big problem unto 
itself. 

Mr. Francis. It is a big problem. Up until last fall we had in our 
/ employ, of the companies I was chief executive of, 10,000 men. We 
» have no contract with those men in connection with their direct terms 
' ofemployment. We make such contracts in Washington or New York. 
' Those men have little knowledge or information about the contracts 
' that are being made for them. It is true their wages have advanced 
- under the union that has control today faster than all other industries, 
or practically all industries, and much faster than the average. But 
they are in a closed shop. We call it a union shop, but there is no 
_ difference. They accept what is done for them. We believe that one of 
the things the coal industry is suffering from today is the fact that in 
_ making the contracts no consideration has been given to the very great 
increase and growth of oil, natural gas and other competitive fuels 
that have taken the place of coal. Now, it is very possible you have 
_ got to take consideration of that, those men at a certain time in our 
- economy—and I think that time may be here now—would rather not, 
have increases and might rather have some changing conditions that 
their jobs, than they would to be given higher base rates and less work. 
would make production so that coal could be sold and they could keep 

On all of those things the men are just as much interested in it. And 
in the coal fields, especially, where you do not have a Pittsburgh-plus 
rate any more, your freight rates are different. The quality of the 
coal is different, you do not use the same kind of furnaces you do in 
steel, it is pretty well uniform, the same kind of fabricating machines, 
you have to apply them to underground conditions, but when you get 
a standard contract that applies to the Nation or 28 States you have 
got a tremendous spread and the difference between them is tre- 
mendous. 

A great many of the underground miners in your own States, I 
expect, mine about 5 or 6 tons per man per day. Big strip mines will 
mine maybe 50 tons per man per day, the biggest ones. 

Now, you take, on their welfare fund, the charge is on a ton basis 
there, and where a man is getting 50 tons a day at 40 cents a ton going 
into a fund he would be contributing $20 a day, while the other man 
might be contributing $2 a day. And they have no vested interest in 
that contract, it is run for them, but it is added to the cost of that 
tonnage on a tonnage basis. It does not bring about economy in oper- 
ation, it does not stimulate economy, and that is one of the reasons 
why you have today in Pennsylvania, which used to be the tightest 
union fields in the coal mining, probably more nonunion coal being 
produced in Ohio and Pennsylvania today than you have in any other 
States east of the Mississippi. And it is that type of thing, and those 
differences, that the marketing ought to be in units close enough to 
take it into consideration the situation of the employees, the right to 
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work, the desire to work, the willingness to work in the State or com- 
munity where they live, and the interests of the employer that he have 
an efficient enough job and an inducement to have an efficient job to 
get the costs low enough to meet the competition of oil and gas. 

Chairman McConneti. Mr. Francis, what is your opinion regard- 
ing a Federal labor law. Should we repeal the Taft-Hartley law! 
Should we repeal the Wagner Act and so on? What is your im- 
pression 

Mr. Francis. I heard that suggested last week by a very prominent 
gentleman, and I think that conditions at the moment are such that 
you could not do that. But if you go further and repeal the Norris 
LaGuardia Act and the Clayton Act, and strengthen the Sherman Act, 
over the process of time I might say that might be healthy. 

Chairman McConnety. Well, I know of you as a rather strong 
States’ righter, and, therefore, I was asking you this question knowing 
that background, and I wanted to see what you would say. 

Mr. Francts. I believe in the, States’ rights theory. We all recog- 
nize that where we set up a tremendous machine like we have you 
cannot tear it down at one stroke. If you pass legislation along this 
line, it might take the courts 5 years, it might take them 10 to get back 
to where units were brought down to size. The courts will not act 
much quicker, in some of these great big cases, than the Labor Board 
acted. But when they acted, it would be something finally settled, 
and all people would say, “Well, that is the law. We have to live by 
that.” And today we do not see any real relief to our situations from 
the Taft-Hartley Act. 

Now, the Southern Coal Producers Association did go into court 
and get some orders, it is true, but they did not change the situation 

ractically at all, because after they got the orders they had to accept 

ust what they would have had to accept before. They retained their 
identity. And I do not believe that the big negotiating groups of em- 
ployers really strengthened the employer’s bargaining position. I 
think sometimes it is a source of weakness that this fellow says, “Well, 
leave it to John” or “Leave it to George”; if he does it that way, I 
guess the rest of us will try to do it like he does, and the result is a 
great many people are greatly injured. 

Chairman McConne.t. Are there any other questions? 

Mr. Francis. We appreciate your time and your courtesy. It is 
late in the evening. 

Chairman McConnett. Thank you, Mr. Francis, for appearing 
here, and also you, Mr. Campbell. 

Mr. Campseti. Thank you very much for listening to us, Mr. 
Chairman. 

Chairman McConnetu. Before we adjourn, there are some state- 
ments that will have to be received in the record here. 

There is a statement by Tyre Taylor, general counsel of the South- 
ern States Industrial Council, expressing his views on the labor law 
legislation. Without objection, it will be received into the record. 

(The statement referred to is as follows :) 


STATEMENT BY TYRE T'AYLOR, GENERAL COUNSEL, SOUTHERN STATES INDUSTRIAL 
CoUNCIL 


We are opposed to the union shop for the same reasons we are opposed to the 
closed shop. 
We oppose compulsion and we oppose monopoly. 
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The Taft-Hartley law forbids the closed shop. It lays it down as a matter of 

national, public policy that a worker shall not be compelled to join a union in 
order to get a job. 

But then it goes on to provide that—where State laws do not forbid—an em- 
ployer may enter into an agreement with the union under which the worker, in 
order to keep his job, must join the union within a stipulated period—usuaily 
4) days. The only requirement is that membership dues shall not be excessive 
or discriminatory. 

Obviously, there is no real difference between the closed shop and union 
shop. One makes the worker join the union before he can get a job; the other 
compels him to join in order to keep his job. Both involve compulsion—raw, 
unadulterated compulsion to join a private organization and pay its dues and 
become subject to its disciplines in order to work for a living. How can such 
coercion be justified in a free society? The unions advance two arguments: 

First, they say the union shop is necessary to union security; that unless they 
have the union shop, employers will discriminate against union members. But 
this argument fails to take into account the provisions of the Taft-Hartley Act 
which make it illegal for employers to discriminate against union members. 
And it fails to take into account the fact that the NLRB has leaned over back- 
ward to enforce this provision and to penalize employers who violated it. 

The second and superficially more persuasive contention of the unions is the 
so-called free rider argument. They say that it is unfair for nonunion workers 
to benefit from the efforts and sacrificies of their fellow workers who, as mem- 
bers of the union, secure gains for all workers in the organized industry or plant. 
They also say that “the philosophy of the union shop is rooted in the basic 
democratic principle that governs our political life—namely, majority rule.” 

The first question that presents itself is whether, as a matter of national, pub- 
lie policy, we shall compel people to join all private organizations from which 
they obtain benetits. I doubt if even the strongest proponents of the union shop 
would give an affirmative answer to that question. 

But it is said that unions are not ordinary private organizations—that they are 
somehow analogous to government and therefore all should be compelled to join 
and pay just as all citizens pay taxes. It is of course true that, for the past 20 
years, the unions have been, in effect, adjuncts of the Federal Government. It 
is also true that certain unions have assumed many of the attributes of sover- 
eignty. 

But actually, the unions are—or should be—private groups functioning within 
the framework of a sovereign state. They do not represent all the workers— 
much less all the people. They are a private group which strives through mo- 
nopoly power to advantage their members at the expense of consumers gen- 
erally. They have no valid claim to the power to tax, though this in substance 
is what the union shop gives them. 

And what of the minority that does not want to join a union? Has it no 
rights which the majority is bound to respect? 

The rights of minorities—life, liberty, property—are protected by our Federal 
and State Constitutions, by statutes, by an elaborate system of courts. The 
ions do not have nor do they want any such safeguards. Yet what right 
is more basic or more valuable than the right to work? 

There is no merit in this free-rider argument. As Justice Brandeis said: 

“The union attains suecess when it reaches the ideal condition, and the ideal 
condition of the union is to be strong and stable, and yet to have in the 
trade outside its own ranks an appreciable number of men who are nonunionist. 
In any free community the diversity of character, of beliefs, of tastes—in- 
deed mere selfishness—will insure such a supply, if the enjoyment of this privi- 
lexe of individualism is protected by law. Such a nucleus of unorganized labor 
will check oppression by the union as the union checks oppression by the 
employer.” 

But the compulsion involved in compulsory unionism and the destruction of 
the rights of the individual worker are not the only serious objections to the 
tnion shop. This whole matter of compulsory unionism is part and parcel 
of the larger problem of monopoly. It is precisely because the union shop 
establishes a monopoly in the labor market that the unions want it. 

And here is as good a place as any to take note of our current incongruous 
attitude toward monopoly. According to this view, it seems there are good and 
bad monopolies depending not upon the results—the impact upon competition 
and consumers—but upon who is doing the monopolizing. 
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If a group of businessmen conspire together to fix prices, the Antitrusy 
Division will descend upon them, and rightly so, with civil and crimina| 
actions, fines, penalties, etc. 

But if a labor organization does precisely the same thing by seeking to 
standardize wage costs—which in manufacturing represents 80 percent of tota| 
costs—apparently this is perfectly all right. To be sure, it is monopoly pricing 
and all consumers pay the bill. Yet, because it is done by a labor union, the 
curse Is somehow removed. 

Not only that, but the labor unions—through industrywide bargaining—force 
employers to violate the antitrust laws. The Department of Justice does nothing 
about it, but does anyone suppose that when the steel companies are forced 
to get together for bargaining purposes that they are not in viclation of the 
antitrust laws? 

Today unions represent the largest combination of private monopoly power 
in the United States. They have the power to bring our economic system to a 
dead halt through industrywide strikes in coal, steel, the railroads, and so 
on. As Thurman Arnold once put it: “There is no right in the farmer which 
labor is bound to respect; there is no right in the consumer which labor is 
bound to respect; and the independent businessman has no right which labor 
is bound to respect. In other words, labor’s pressure upon these groups is 
independent of any law whatever. It is entirely up to the will of the particular 
union.” 

Compulsory unionism is a device to make it easier for unions to perpetuate 
their autocratic power. The union shop should be prohibited outright—just as 
the closed shop now is. The Smith bill, H. R. 3999, would accomplish this. 
Under section 14 (b) of the act, the Board is precluded from authorizing 
union shop arrangements where State law prohibits them, as it now does in 
seven Southern States. At the very least, we suggest that such discrimination be 
permitted only where union-shop arrangements are expressly authorized by 
State law and then only under the conditions specified in such laws. 


Chairman McConnetn. There is a statement of J. Paul St. Sure, 
president, Pacific Maritime Association, San Francisco, Calif. With- 
out objection, that will be received in the record. 

(The statement referred to is as follows :) 


STATEMENT By J. Paut Sr. Surge, PRESIDENT, PACIFIC MARITIME ASSOCTATION, 
SAN FRANcrisco, CALIF. 


My name is J. Paul St. Sure. I am president of the Pacific Maritime Associa- 
tion. Our main office is located in San Francisco, Calif. We maintain brane! 
offices in Seattle, Wash.; Portland, Oreg.; San Francisco and Long Beach, Calif. 

The association membership is composed of operators of American-flag ships 
using west coast crews and east coast crews, of foreign-flag operators, of 
contracting stevedores and terminal operators. Contracting stevedores and 
terminal operators employ shoreside labor in connection with loading and “dis- 
charging ships on the Pacific coast. The association represents its members in 
carrying on collective-bargaining relations with both shoreside unions and west 
coast seagoing unions. 

In my opinion, no other industry is required to deal with labor-relations prob- 
lems as complex as those which face the maritime industry. A combination of 
law, custom, labor organizational pattern, multiple labor contracts, and the 
nature of the operations involved has created a situation that is unique. 

One basic factor is that the maritime industry, unlike other industries, does 
not have a normal employer-employee relationship. As distingluished from 
other industries, each voyage and each cargo operation requires the signing on 
or ordering of complete crews of seagoing personnel or gangs of longshoremen, 
and these are dispatched in rotation through hiring halls, 

This characteristic of the shipping industry means there is no certainty that 
employees will work. Insofar as seagoing personnel is concerned, the men may 
refuse to “sign on” at the beginning of a voyage. They frequently do so refuse 
and have a large variety of reasons. Similarly, onshore personnel can refuse 
to go to work because of unsafe working conditions or because of a variety of 
other issues. Where our personnel refuse to go to work we receive treatment 
known as hardtiming. For some reason, frequently difficult to isolate, the men 
find that conditions are just not of the sort that they wish and this is given 
as a reason for refusing to work, despite the fact that the condition may have 
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existed for years. On other occasions it just may turn out that no one reports 
to work although they have been sent from the hiring hall. In effect, this 
hardtiming is frequently used to demand concessions from the employers’ rights 
under their contracts or to penalize those who try to enforce their contracts. 

Because of maritime law, seamen are not subject to discipline unless they 
are on articles. Because of the safety provisions in the longshore contracts, a 
workman may refuse to work on an operation he individually says is unsafe. 
Because of rotational hiring the normal continuity of job relationship is absent. 
These conditions add up to the fact that the individual employer has no means 
to cope with hardtiming because the worker knows that if he is denied a job 
by one employer he will get a similar job from another employer within the 
next day or so. 

Another major factor contributing to the complexity of this industry is the 
fractionalized pattern of union organization. Each west coast ship must carry 
employees represented by 7 or 8 unions. Some are represented by A. F. of L. 
unions, some are represented by CIO unions. One union is independent but is 
considered to be left wing; another union is independent but is considered to 
be right wing. Several are in active controversy with each other over juris- 
dictional claims and employee representation. What is more, ships are normally 
in port only for short periods. Patrolmen representing all the unions usually 
board the ship, and the accumulated grievances of the voyage must be handled 
while the ship is in port. This, of course, makes the period in port extremely 
acute and busy and gives many opportunities to manufacture or magnify 
trouble. 

To add to the frictions, cargo handling in port is done by employees represented 
by still other unions. One is the International Longshoremen’s and Warehouse- 
men’s Union, formerly a member of the C1O and now independent. The other 
is the International Longshoremen’s Association, A. F. of L. The work of the 
shoreside workers and of certain of the seagoing personnel while in port is very 
closely related. We have had some of our most difficult problems in facing the 
conflicting demands of both shoreside workers and seagoing workers for the 
same work. 


HIRING HALLS 


As I have previously mentioned, the employees, both seagoing and shoreside, 
are obtained on the west coast through the medium of hiring halls. On the 
shoreside, the hiring halls are jointly operated by the union and the employers 
with equal sharing of the expense. Under our contracts the dispatchers in the 
hiring halls are elected by the workers for a definite term of office but they 
work under instructions issued by the joint committee of the employers and the 
union. Leaving the details of the operation for later discussion, I think the 
most important characteristic of these halls is that they provide equality of 
earnings and work opportunity to the permanent employees, those on the regis- 
tered list. This is accomplished through an impartial system of dispatching 
under which jobs are filled and men are assigned in sequence fixed by predeter- 
mined precise rules, 

The seagoing unions operate their own hiring halls. The employers do not 
participate. There is no joint control, the cost is absorbed entirely by the unions. 
These halls generally use “rotary shipping’ procedure to assure that the man 
who had been longest ashore has the first opportunity to go to sea, thus providing 
equality of work opportunity to those entitled to full use of the hall to obtain 
their work assignments. 

Maritime unions have been urging that Congress legalize union hiring halls. 
This request to “legalize” is misleading. Hiring halls are legal if the union 
gives equal treatment in their operation to members and nonmembers. The 
union requests are essentially that Congress permit them to operate without 
limitation of the prohibitions on unfair labor practices included in the National 
Labor Relations Act. An exemption from the law is requested. 

These unions have insisted that the hiring halls are a basic protection to the 
worker. The hiring hall is described as the most significant economic gain of 
Maritime workers through collective bargaining. Thus, a spokesman for a 
national seagoing union recently stated: 

“It is a commonplace fact that every major maritime strike revolved abouc 
the hiring hall. * * * Seamen continued their struggle until the hiring hall 
became an accepted practice. The heart of the maritime labor organization is 
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the hiring hall. It is the link between the union and the men on the ships. 
When that is destroyed, the men are disbursed, they lose effective force.” 

Maritime unions and seamen and west coast longshoremen consider an attack 
on the hiring hall to be an attack on the principle of collective bargaining and 
an implied demand that the union dissolve. This is so ingrained among the 
workers that seamen have refused an employer’s suggestion that they be hired 
directly without going through the union hiring hall at a time when they were 
complaining that the union would not even let them in the hall. 

Union security is not the only advantage that unions and workmen see in 
hiring halls. Thus, union representatives point out the following advantages to 
the working man who makes his living out of interchangeable employment 
through the hiring hall: 

1. The hall uses rotary hiring, rather than the shapeup, in order to provide 
fair distribution of work opportunity. 

2. The hall protects against discrimination, kickbacks, bribery, shipping off 
the dock. The man is assured his right to make a living. 

3. The hall limts the pool of employees to those who can adequately man the 
ships and earn a comfortable income. 

4. The hall imposes discipline by denial of the use of the hiring hall to uniit 
persons. This serves the function of discharge, which is ineffective in the hands 
of individual employers where men work for short periods for many employers. 

5. The hall provides a dignified.means of sending men to work that also will 
quickly and timely provide an adequate supply of trained, capable employees to 
the shops. 

Let me check these claims against the operation of our west-coast longshore 
halls. From the workers’ point of view the hiring hall produces: 

1. Equalization of work opportunity is demonstrated by the fact that in San 
Francisco in 1952, the day gang with the greatest work opportunity had 2,09014 
hours while the day gang with the least had 2,034% hours. The high night gang 
had 2,113%4 hours; the low had 2,065%4 hours. The difference is less than 3 per- 
cent in each case. 

2. All men on the registered list are free to use the hall and get all their work 
through the hall; there is not the slightest suggestion that any employer repre- 
sentative or racketeer engages in selling or buying jobs. No longshoreman has 
lost his job because of trouble with an employer except where he is disciplined 
by union-association action pursuant to the collective-bargaining contract. 

8. The registered lists are maintained in size in relation to the workload. 
Those on the list have permanent sure jobs. Last year, the average man on the 
San Francisco list earned approximately $4,800. This is an average figure: it 
includes the old (up to 94) and the young (from 21 or so), the well and the sick, 
the hard worker and the lazy man, the man who worked all year and the man 
who retired on July 1. Those who worked regularly for the whole year earned 
around $110 a week for 50 weeks and had 2 weeks’ vacation with $160 in pay. 
This totals $5,660. 

4. Loss of the permanent job (discharge in ordinary industry) is only through 
loss of registered status. This occurs only through joint action of the union 
and the association. The rules provide for the discharge of pilferers, and for 
discipline to those drunk on the job or smoking in prohibited areas. 

5. The dispatching system provides an orderly distribution of work assign- 
ments. Each man gets his when his number is reached on the check-in list. 
Time between jobs can be leisure time; it need not be consumed in job hunting. 
The longshoreman has dignity and respect. The west-coast longshoreman has a 
good home and lives there; he is not a wanderer of the waterfront. 

We know that our longshoremen believe that the $110 or more weekly pay 
check, with plenty of time at home and on scheduled vacations, is dependent on 
the hiring hall. 

We do not suggest the elimination of the hiring halls. The information just 
outlined precludes such a suggestion. Hiring halls, however, have the disadvan- 
tages to the public and to the employers that the closed shop has, and to a 
greater than usual degree, if the hall is open only to those in favor with the 
union leadership. But the employers I represent must treat the hiring hall 
as an institution highly desired by employees because of economic advantages 
to them which are separate from.the matter of union security. Any attempt 
to do away with the hiring hall would result in a prolonged strife and economic 
choas in the industry. 

The operation of hiring halls on the west coast clearly demonstrates that 
they can operate lawfully and provide the inherent advantages that I have 
indicated the longshoremen find in their halls. While there have been a few 


6S 
\ 
ti 
0 

a 

a 
fi 
A 
tl 
R 
gi 
6 
u 
cl 
m 
th 
gi 
re 
6th 
§6th 
ef 
ca 

6a 
(UWI 
on 

me 
ba 
i wl 
or 
is 
the 
| the 
un 
wo 
for 
pre 
use 
4 
be 
pai 
thi 
is 
tio: 
thr 
ar 
for 
me 
reg 
5 
plo 
the 
ord 


LABOR-MANAGEMENT RELATIONS 3147 


charges filed with respect to the operation of the longshore hiring halls, they 
have involved only a very few people. In settling one case involving the long- 
shore hiring hall, the employers and the International Longshoremen’s and 
Warehousemen’s Union negotiated clear and precise registration and devegis- 
tration rules in 1952. These assure nondiscriminatory treatment in the addition 
of men to our registered lists and in the elimination of men who prove they 
are not entitled to jobs. While the initial rules applied only in southern Cali- 
fornia, they are being worked over in all areas covered by our halls and soon 
will apply to all of our longshore hiring halls. On the seagoing side, we may 
take the sailors’ hiring halls as an example; only one charge has been filed 
and it was withdrawn apparently when the Board found there was not basis 
for issuing a complaint. The fact that no serious National Labor Relations 
Act problems have arisen with respect to the operation of these halls shows 
that hiring halls can operate lawfully. 

Legislation is necessary although hiring halls can operate under the law and 
can operate lawfully. The Board’s present interpretation of the National Labor 
Relations Act in its application to hiring halls has prevented collective-bar- 
gaining negotiation of union-shop clauses having effect similar to that of union- 
shop clauses in other industries. An amendment is necessary to legalize the 
union shop in the hiring hall. Unions using hiring halls because of the inter- 
changeable nature of employment of the persons they represent cannot now 
negotiate an equivalent union shop to that obtained by other unions. Men 
move from job to job too quickly and cannot be let go for nonmembership during 
the course of a voyage. We, therefore, propose legislation that will provide equal 
treatment to unions, employers, and workers who use hiring halls. It has the 
following essential elements: 

1. Use of hiring halls can be required of employers by lawful collective-bar- 
gaining contracts if the union involved is a bona fide labor organization. The 
requirement that the union involved be bona fide is taken word for word from 
the similar requirement in section 8 (a) (3) with respect to the limitation on 
the use of the union-shop clause. It is to assure that this clause will have similar 
elfect to the union-shop clause in section 8 (a) (3). 

2. The number of employees using the hiring hall can be limited. The pool 
can be large enough to meet the employers’ needs and yet small enough to insure 
a comfortable income to the regular employees working out of the hiring hall. 
This may be done by establishing a registered list of a limited number of men 
who have preferred right to assignment of work through the hiring hall. These 
on the registered list would, in substance, have permanent jobs because of the 
preferred right to share in the work assigned through the hiring hall. 

3. Expulsion from the registered list is permitted. This, in effect, gives a 
means of discharging unfit persons from the industry on a nondiscriminatory 
basis. Expulsion serves the usual function of a discharge. This is necessary 
where there is interchangeable employment and losing a few days’ work is the 
ordinary result of one employer’s discipline. The ordinary power to discharge 
is analogous to this power. Just as an employer can discharge anyone under 
the law for any reason other than union discrimination, so the union operating 
the hiring hall can deny registration rights to persons for any reason other than 
union activity or nonactivity. 

It is noteworthy that these three elements of the legislation guarantee the 
worker the advantages offered by unions (see pp. 6 and 7 above) as justification 
for a hiring hall without regulation. The other elements of the legislation we 
propose will provide equal treatment as between unions and workers who must 
use hiring halls and those who need not. These are: 

4. The union shop can be made effective for those on the registered list. Mem- 
bership can be required as a condition of remaining on the registration list and 
participating in the assignment of work through the hiring hall. The basis of 
this approach is the thesis that, among interchangeable employees, registration 
is properly to be treated as a hiring. This is because status on the registra- 
tion list gives the right to each man to have his share of the work distributed 
through the hiring hall just as having a job in ordinary employment gives a man 
a right to his share of the work subject to vacation, layoffs, weekends, and so 
forth. A man, being in effect hired when registered and continuing in employ- 
ment while registered, should be treated as being employed while holding 
registered status. 

5. The usual protection against union discrimination is retained for the em- 
ployees. Thus, the union is liable where it restrains or coerces an employee in 
the exercise of his rights under section 7 for reason other than nontender of 
ordinary dues and initiation fees. 


id 
he 
ed 
re : 
in 
to 
nt 
de 
off 
he 
ifit 
ids 
rs. 
to 
ore 
‘an 
ing 
er- 
ork 
has 
ned 
ad, 
the 
ick, 
nan 
ned 
yay. 
ugh 
for d 
ign- 
list. 
‘ing. 
AS a ; 
pay 
ton 
just 
van- 
toa 
the 
hall 
ages 
that 
have 
few 


3148 LABOR-MANAGEMENT RELATIONS 


This proposed iegislation does not ask for special treatment for industries or 
unions where hiring halls exist. 

Hiring halls used by our longshore and seagoing personnel have long fol- 
lowed the principles of a limited pood of men to share the work with expulsion 
therefrom for cause. This experience shows that these hiring hall procedures are 
practical. These procedures give our employees good, steady jobs, equivalent to 
those in ordinary industry. A grant of authority to negotiate a union shop 
would give them the same treatment as to union security as other workers. 


Suggestion of government operation of hiring halls 

I have noted a suggestion that government operation of hiring halls might be 
the proper answer to this seemingly perplexing problem. While government 
operation is the procedure followed with respect to some longshoremen and some 
seamen in some European countries, I do not believe that such a drastic step 
is absolutely necessary. We believe that government operation should be a last 
resort. It should be used only if government regulation fails. The proposal 
that we make would permit a trial of union operation or joint union and em- 
ployer operation with clear protection to employees under the National Labor 
Relations Act. We believe that if the Board were to adopt a policy of strict 
enforcement of the law to protect the individual workers, and if the unions are 
made financially responsible for discrimination, employees can be protected 
without resort to government operation of the hiring halls. We believe that it 
is necessary that the Board adopt a stronger position in favor of regulation than 
has been our experience with the Board during the last 4 years. 

The principal deficiencies in the Board’s handling of this problem are three. 

(1) The Board originally sought to avoid this problem. 

(2) The Board has shown little ingenuity in developing enforcement proce- 
dures to insure that unions charged with violations of the law operate in ae- 
cordance with the law. 

(3) The Board has relied on theory of joint and several liability of the 
employer and the union for discrimination practiced by the union in the operation 
of the hiring hall. 

(1) The Board’s initial attempt to avoid the problem is clear from its handling 
of the charges filed in 1948 by the predecessor of Pacific Maritime Association 
against the union hiring halls. (Case No. 20-CD-20; 90 NLRB No. 167.) The 
Board limited its investigation to contract language and held that contract 
language demanded by the National Union of Marine Cooks & Stewards was 
lawful. It disregarded the administrative procedure used by the union to operate 
its halls and its demands that such procedures be continued. As a result, it 
finally closed one hiring-hall case based on an employer’s charge against a union 
while it was actively continuing to litigate a case against the union and the 
employer involving over a 100 workers who claimed that they were being denied 
work by the union hiring hall. The second charge was filed shortly after the 
first and was before the Board during most of the period it was handling the 
first. The second case was finally decided in 1952, when the Board finally 
decided that the hiring hall involved was discriminating. 

Although the problem of hiring halls was raised by the employers in 1948, there 
was no procedure developed to insure fair operation until 1952. Then the pro- 
cedure for the marine cooks and stewards was worked out in a consent decree 
through cooperation of the unions and the employers and the Board. 

(2) The possibilities of administrative procedures to insure fair and impartial 
assignment of work through the hiring halls is demonstrated by the procedure 
being followed under this a consent decree, which covers stewards department 
personnel on west coast ships. Here the problem is tremendously complicated 
by the fact that there is a representation dispute between 2 unions and the 
employer is forced to deal concurrently with 2 unions, each on a members-only 
basis. Each union has its hiring hall, and virtually every employee is dispatched 
through one or the other of these hiring halls to openings on west coast ships. 
To protect against any discrimination in the operation of the halls, procedures 
have been developed under which all men are given a number indicating their 
position on a master list of men registered for work in the port. Their numbers 
represent the time at which they register. On the basis of these numbers, using 
a procedure in which all jobs are publicly noticed to all concerned and all persons 
are entitled to bid for them, true rotary shipping through concurrent operation 
of the 2 hiring halls of the 2 unions is provided. This has been in operation for 
over 9 months and there has been no claim of any discrimination in the operations 
of the system. There is however a major deficiency in that the procedure will 
Operate only until the representation issue is closed. The Board has indicated 
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that the union is in compliance although there is no permanent plan to assure 
fair operation of the hall other than a general decree requiring compliance with 
the law and the possibility of union-employer joint and several liability for the 
union’s discrimination. 

In our longshore-hiring halls, where there is joint operation by the unions and 
the employers, permanent procedures have been adopted to assure fair distribu- 
tion of the work as well as fair and nondiscriminatory rules under which men 
are permitted to enter the registered list and under which they are removed for 
eause, Such removal has the same effect as the firing of an ordinary employee. 
Copies of the rules covering longshoremen in southern California are attached 
to this statement. They were submitted to the Board as part of a settlement 
procedure. If the Board had, for example, insisted that similar procedures be 
developed with respect to other hiring halls, the problems could have been solved 
thereby. 

We believe that the Board could insist upon similar rules for the operation of 
hiring halls covering seamen or any other groups of workers. We believe that if 
the unions were completely or at least proportionately responsible for back pay 
resulting from discrimination, all would of necessity follow the lead of those 
unions which have worked out nondiscriminatory arrangements and all would 
operate their hiring halls in a legal manner under the National Labor Relations 
Act while preserving the basic advantages that these halls give to employees 
who are engaged in interchangeable employment. 

(3) Failures to protect workers who must gain their livelihood through hiring 
halls have led to suggestions that the Government operate hiring halls in order 
to protect workers against discrimination. While there have been failures to 
protect workers, these are attributable to the Board’s disinclination to attack 
the whole problem and work out a solution and to its use of joint and several 
liability—leading to employer financial responsibility for the union’s diserimina- 
tion as the sanction to compel acceptance of the law by the unions. 


JOINT AND SEVERAL LIABILITY FOR BACK PAY 


The joint and several liability rule of the Board seems to be the factor most 
likely to preclude operation of union hiring halls in accordance with ordinary 
legal standards. As suggested above, they would give fair treatment to all 
workers if the union were liable for its discriminations in operating its hall. 
Members of the Pacific Maritime Association have been “jointly and severally” 
with the union subjected to very large potential liability arising out of the oper- 
ation of its hiring hall by the National Union of Marine Cooks & Stewards. The 
employers were forced by strike action to agree to hire through the hall although 
the union was using it to discriminate against a splinter faction within the union. 
The union, by virtue of its control of the hiring hall and the contempt that sea- 
men have for anyone shipping “off the dock” rather than from the union hiring 
hall, was able to deny employment to those not loyal to the union. It did so 
under the terms of a collective-bargaining agreement that the Board specifically 
held to be lawful under the National Labor Relations Act. Nevertheless, the 
Board refused to decide who was responsible for the discrimination although the 
act provides that it may require the payment of back pay only from the person 
responsible for the discrimination. Instead of seeking to determine responsibility, 
it issued a routine order in March of 1952 that the employer and the union should 
be jointly and severally liable for the loss of the wages due to the alleged dis- 
criminatory operation of the hiring hall. (98 NLRB No. 99; 19-CA—186 and 
19-CB-32 et al.) In addition it set aside the contract and prohibited ordinary 
recognition of the union until it is recertified. 

In June of 1952, through the efforts of this association, in conjunction with the 
other parties, a consent decree was entered in the Ninth Circuit Court of Appeals. 
We have been operating under that consent decree since that time and attempts 
made to settle the back-pay liability have been frustrated. ‘The maximum poten- 
tial back-pay liability, according to the Board, is in the neighborhood of a half a 
million dollars. Because a bitterly contested representation question is also in- 
volved, the employers have been unwilling to settle this matter on the basis of 
paying the entire liability. We have strong reason to believe that unless this 
settlement is made expeditiously the employer will end up owing the entire amount 
and the union which discriminated, or was at least equally guilty, will either 
refuse to pay or not be in a position to pay. 

The Board's joint and several liability rule thus may be of little use in effectu- 
ating the policies of the act by inducing permanent lawful operation of hiring 
halls. The principal ill effects of this joint and several rule include: 
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1. The union may be freed of liability for its violations of the law. 

2. The union may try to position the employer so it will have to pay the union's 
bill for its discrimination. 

8. A case cannot be settled unless the total liability is paid by the one wishing 
to settle. 

4. The Board is willing to let an employer pay a union’s back-pay bill despite 
the fact that financial assistance to a union is normally considered to be an wn- 
fair labor practice. 

5. The Board has indicated willingness for employers to “buy” an election fo: 
a union that must be recertified before it can be recognized. ; 

6. The employer is required to police the union’s relations with the workers 
it represents. 

It is obvious that if a union can escape liability for violating the law it will 
be less careful to stay within the requirements of the law. Since ordinarily it is 
easier to collect back pay from the employer than from the union, unions have 
many advantages. We have discovered that after a union has actually paid out 
back pay to reimburse loss arising out of its discrimination, it is much more care- 
ful in its operations. This is particularly so where the liability is enough to 
affect the unions’ treasury but not so great as to completely bankrupt it. 

There is a natural temptation for unions to try to maneuver when they are held 
jointly and severally liable. It may use the strike weapon to compel the em- 
ployer to pay its share of the liability. The fact that the Board will not settle 
the case where an employer and a union are jointly and severally liable until 
the full back pay liability is paid gives the union great bargaining power if the 
employer wishes to settle and the union wishes to litigate. The employer must 
either pay the total back pay and thus permit the union to escape liability, or 
it must proceed through unnecessary litigation. In any event, it must assume 
the financial risk of bankruptcy of the union while the case continues. This 
situation discourages settlement of cases and induces unnecessary litigation. 

The case just referred to, 98 N. L. R. B. No. 99, presents an extreme example 
of ill effects of joint and several liability. In this case, involving claims of 
about 100 employers for a period of some 3% years, the Board has used the 
joint and several liability to put tremendous pressure on Pacific Maritime Asso- 
ciation to pay the union’s back pay liability. It has repeatedly indicated that it 
does not care if the union pays all or if the employers pay all or if some dis- 
tribution is worked out by the union and the employers. Of course, any amount 
paid by the employer reduces the financial obligations of the union and would 
in effect pay one of its largest bills. The Board is willing to have the employers 
pay the full bill despite the fact that financial assistance to a union is normally 
considered to be an unfair labor practice. 

The particular facts of this case greatly magnify the issues as to who shall 
bear the back pay cost. The jointly and severally liable union cannot be recog- 
nized by the Pacific Maritime Association as exclusive bargaining representative 
of any of its employees until and unless it is certified after an election. At the 
present time a petition for an election has been pending for almost 2 years. 
The petitioner (AFL) seeks delay in the election on the ground that the unfair 
labor practices of its rival prevent the holding of a fair election at this time. 
The Board is holding up the election, apparently awaiting settlement of the back 
pay. The employers have repeatedly stated that they wish to comply with the 
law in full and to settle their share of the back pay liability, if any. The cost 
of litigation of the back pay issue is so great that the employers are under 
strong pressure to pay the entire bill simply to avoid litigation. The independent 
union seems unable or unwilling to pay its full half share of the settlement de- 
manded by the Board’s regional office. The Board has refused to accept any 
settlement by the employers short of a full payment of the back pay liability. 
They have stated that they will accept the full amount of the back pay from 
the employers even though this will free the independent union of any liability 
for its discrimination. It thus appears that the joint and several liability theory 
of the Board is being used so as to place the employer in a position where, in 
order to save the cost of unnecessary litigation and to gain the substantial sav- 
ings of a compromise settlement, he must pay the liability of the union which 
has been found guilty of discrimination by the Board and thus in effect “buy” 
an election for that union even though it is unwilling or unable to pay its share 
of back pay liability. We feel that any action we would take to pay more than 
half of the liability would be looked upon as assistance to this union, particularly 
by the AFL union that was found to have been discriminated against and which 
feels that the discrimination has not been sufficiently remedied to permit a fair 
election. 
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The possible financial assistance that employers may be compelled to give 
to unions guilty of discrimination through joint and several liability create a 
strong pressure on the employer to attempt to police the union's relations with 
the persons it represents. Thus, if the employer is to be held responsible for 
discrimination practiced by the union, a need appears to police the union's 
actions for which the employer may be financially responsible. It would seem 
that such surveillance of the union’s activities and interference in its operations 
would be of the type that is considered in violation of the law under the act. 
Nevertheless, the Board not only approves this type of action but in fact has 
asserted that an employer is responsible for a union's discrimination because it 
does not carry on a sufficient program of surveillance to discover potential dis- 
crimination and does not interefere enough to prevent it. 

This means that the employer is under an obligation to police the actions of the 
union even when these are taken within a sphere granted to the union by collective 
bargaining. This is the case where a union operates a hiring hall and the 
employer obtains employers through the hall in accordance with the requirements 
of a lawful collective-bargaining contract. To act as policeman and employer 
must find out how the union operates its hall so that it can determine whether or 
not charges of discrimination in this operation are justified. Then it must repre- 
sent discriminatees in their disputes with the union and in some way attempt to 
force the union to treat equally all of those it represents, members and non- 
members. The requirement so to interfere in the union’s conduct of its affairs 
within its own sphere would seem entirely improper. Furthermore, any em- 
ployer who would attempt to protect an employee against action of the em- 
ployee’s own union would become the target for reprisals by the union. 

These pressures on employers to carry on interference with and surveillance 
of union relations with workers they represent and to give financial assistance to 
unions arise directly out of a refusal by the Board to hold a union severally 
responsible for its acts. Such protection of unions from liability for their acts 
in violation of the law of necessity encourages union disrespect and disregard 
for thelaw. Such a policy was not intended by Congress. 

We propose that section 10 (c) of the Labor-Management Relations Act be 
clarified—to provide-the result originally intended—to make unions severally 
responsible either totally or proportionately for loss of wages attributable to their 
unfair labor practices. This would eliminate joint and several liability. Thus, 
we suggest that the first “Provided” clause in section 10 (c) be amended to read 
as follows: 

“Where an order directs reinstatement of an employee, back pay may be re- 
quired of the employer or labor organization, as the case may be, primarily 
responsible for the discrimination suffered by him or, if both parties are equally 
responsible, such back pay may be equally and severally apportioned.” 


JURISDICTIONAL DISPUTES 


As suggested earlier, the west coast shipping industry has been plagued with 
numerous jurisdictional problems. The contests between the sailors’ union and 
the longshoremen’s union, independent, have been a continuing source of trouble. 
This has been our most difficult problem, but there have been other disputes be- 
tween longshoremen and teamsters, among watchmen’s unions, between different 
longshore unions, as well as between different offshore unions. We have even 
been faced with jurisdictional disputes between American workers and foreign 
workers. 

On a number of occasions we have sought to use provisions inserted in the 
National Labor Relations Act of 1947. We have found them to have been 
virtually useless. The Board has sought to avoid handling jurisdictional prob- 
lems, imposing procedural difficulties ordinarily overcome by the Board without 
effort ; these have been used as creating flimsy procedural excuses for the Board’s 
failure to dispose of jurisdictional problems. Thus, when Pacific Maritime Asso- 
ciation filed a charge spelling out an acute incident on the MV C-Trader in the 
course of a jurisdictional dispute over loading and discharging cargo that had 
been in existence for many years, the Board refused to permit consideration of 
the general issue or amendment of the charge to encompass the general issue. 
(Case No, 20-CD-17.) 

The Board has consistently failed to settle jurisdictional issues when presented 
to it. Although the law directs the Board to determine the dispute out of which 
interunion picketing arises, it has instead issued “determinations” that one or 
both of the unions have no right to use picketing to gain their demands. This 
action obviously ignores the issue that is the source of the trouble. The crucial 
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issue is which group of workers should do the work, not whether one or the other 
is entitled to use picketing to support its claim to the work. To protect the 
public against these disputes, there must be a determination as to who should 
do the work. The Board avoids the issue; it does not determine it. 

Even while the Board has acted in this way its procedure has been extremely 
slow. This is illustrated by the famous C-Trader dispute, which concerned the 
introduction of a new type of lumber schooner operating in the coastwise trade, 
The question was whether the regular members of the sailors’ crew should do all 
the work they could do in loading and discharging the lumber, or whether long- 
shoremen should be used to such an extent as to give no work to some of the 
sailors. This dispute went on for months. After it had continued for some 
2 months, with numerous ports tied up at various intervals, injunctions were 
obtained in 3 jurisdictions. Later the (10 (k)) procedure began. Much later, 
some 6 or 7 months after the filing of the charge, the Board ruled that neither 
union could lawfully picket to enforce its jurisdictional demands. There was, 
in view of the existing law, no ordinary hearing on the unfair labor practices; 
this despite the fact that the port of Los Angeles was completely tied up on a 
number of occasions and the Oregon coast ports were tied up for several weeks, 

The conflicting demands for the work continued after the Board had taken 
the action that is said was a determination of the dispute out of which the picket- 
ing arose. The issue was left to bargaining, because it had not been settled by the 
Board. One of the unions had its contract open; as a result, its jurisdictional 
demands became part of its package in its strike. The other union indicated 
it would make outrageous economic demands when it was free to bargain without 
restraint if its jurisdiction were given to the union with the open contract. 
Eventually the latter union demanded an extra dollar per hour for the men it 
represented if they did only part of the work that it claimed was theirs. This 
eventually was acquiesced in as a practical settlement of the jurisdictional dis- 
pute; practical because almost 9 months had elapsed since the charge had been 
filed, the 10 (k) procedure had been difficult and dilatory, the Board had not 
determined the dispute, and no unfair labor practice hearing had been held. 

Thereafter the Board disposed of the charge without further action although 
it agreed that there had not been an acceptance of even its settlement of the 
dispute since neither union agreed that it should not use picketing to affect its 
position on jurisdiction on jurisdiction. 

This was the end for the Board. It was also the end of the employer who 
sought to establish a new, cheaper method of moving cargo. The delay and cost 
involved in the jurisdictional dispute, including the 10 (k) procedure and three 
injunctions, forced the owner company into bankruptcy. The two unions were 
subjected to no permanent restraints, 

There has been some suggestion that the Board cannot decide which group 
of workers is entitled to work in dispute without giving a closed shop in violation 
of the law. This does not seem to be correct. In the described situation, the 
dispute was whether sailors (that is, the persons in the seagoing collective bar- 
gaining unit of unlicensed deck personnel) or longshoremen (that is, the persons 
in the collective bargaining unit of shoreside workers) should do the work. 
The award to either group would not have been an award of a closed shop, for 
the award would have given the work to persons represented by a particular 
union, not to those belonging to it. In our other disputes, the work could 
similarly have been awarded to a bargaining unit rather than to members of a 
union. 

Congress should provide means for settling jurisdictional disputes, and for 
assuring employers as to which collective bargaining unit should have the work 
in dispute, it should simplify the requirements for submission of the dispute 
to the adjudicative processes, and it should provide more expeditious and com- 
plete protection to the employer when faced with this sort of problem. 


JOINT ADMINISTRATION OF WELFARE AND PENSION PLANS 


Section 302 of the Labor-Management Relations Act requires joint adminis- 
tration of pension and welfare plans where contributions are placed in the 
hands of union representatives. Pacific Maritime Association is party to 8 
welfare programs and 2 pension programs that are jointly administered by 
employer and union trustees. They involve large sums of money. For example, 
one pension plan will have an income of approximately $4 million per year. 
Our welfare plans covering seagoing personnel involve contributions of approxi- 
mately $220 per job-year. Our plans, we believe, are carefully administered. 
In fact, on February 26, 1953, the New York Life Insurance Co. wrote to the 
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ILWU-PMA Welfare Fund, which covers longshoremen in California, Oregon, 
and Washington, as follows: 

“T wish to take this opportunity to thank you for the interview you extended 
to Mr. Browning and Mr. Books of our home office with respect tu our recent 
review of the ILWU-PMA Welfare Fund. I know I can speak for both Mr. 
Browning and Mr. Brooks when I say that we were so well impressed with your 
administrative procedures that we find ourselves in the position of being unable 
to come forth with any recommendations as to how your operations can be 
improved. 

“During the past 2 weeks we have inspected approximately 20 trust funds 
and I am frank to admit that your welfare fund is the most exactingly operated 
of any of the funds which we insure. The administrative controls which you 
have developed are, in my estimation, definitely superior to those of our other 
funds and, as a matter of fact, exceed the controls which we find normal in a 
regular employer-employee case of average size. 

“We are very much pleased with your constant efforts to improve your 
administration and, in this respect, we hope that you will always feel free to 
call upon us for any assistance we are able to provide.” 

We believe that this type of administration is induced by provisions such 
as in section 302. Mere submission of written documents to the Secretary of 
Labor is not an adequate substitute for joint administration. Perhaps the 
Bureau of Internal Revenue could be called upon to carry on a complete and 
detailed annual audit procedure to give control, but good joint administration 
by employers and employees would seem a far better solution to the problem. 
We believe the present language of section 302 should be continued. 


ALLEGED PREEMPTION OF STATES RIGHTS 


There have been a number of Supreme Court and lower court opinions holding 
that the Labor-Management Relations Act preempts a broad field in which the 
States have exercised their police power. I do not believe that Congress intended 
to prevent State regulation in this field. Yet problems exist in connection with 
jurisdictional disputes, secondary boycotts, hot cargo, the right to strike, the 
right to lock-out, enforceability of contracts, violence on the picket line, etc. 
The opinions, such as those in United Auto Workers vy. O'Brien (339 U. S. 454), 
and Amalgamated Association of Street, Electric Railway and Motor Coach 
Employees v. Wisconsin Employment Relations Board (340 U. S. 383), and 
Capitol Service, Inc. v. National Lubor Relations Board, decided by the ninth 
circuit court on January 30, 1953, cause grave questions. 

In fact, we recently had a situation where we went to the California courts 
to enjoin a violation of our collective bargaining contract and to claim damages. 
On the apparent ground that damages for violation of contract involved a 
question under section 301 of the Labor-Management Relations Act and that 
State power had been preempted, the case was transferred out of the State 
courts of the Federal court on motion of the union involved. 

The right of the States to regulate in the field of collective bargaining and 
labor disputes should be clearly established. The National Labor Relations 
Act should be clarified to provide that it does not in any way limit the power 
of the States to regulate picketing, secondary boycotts, hot cargo, the right to 
strike, the right to lock out, the enforceability of contracts, etc. 


INDUSTRYWIDE BARGAINING 


The Pacific Maritime Association strongly feels that industrywide bargaining 
should not be prohibited where it develops as a natural and voluntary result of 
collective bargaining. The employers in this industry have bargained on a coast- 
wide basis for many years. Because of the interchangeability of employees 
between the employers this development was a necessity. It was even more 
important because we had to meet the coastwide organization of unions. It was 
also necessary to provide some means of protection to the employers against 
individualized strike action against individual ships and docks at scattered 
places along the Pacific coast. 

I understand that this matter is not scheduled for hearing by the committee 
at this time and make this statement only to indicate our interest for the record 
so that we may be permitted to appear should the issue become important. 

The position of the shipping industry on industrywide bargaining has not 
changed since put forth by Mr. Almon Roth at page 22 of his statement before 
the Senate Committee on Labor and Public Welfare on February 11, 1947. 
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RIGHT TO LOCK OUT 


The Board and the United States courts of appeals are in direct conflict as to 
the right of employers to counter pin-pointed strike action in part of a collective 
bargaining unit by requiring the union to strike the entire unit or none of it. 
Thus the Board holds such action is unfair labor practice, but the seventh and 
ninth circuits hold such action to be lawful. ‘hus the seventh circuit, in 
Morand Bros. Beverage Co. v. N. L. R. B. (190 EF. 2d 576), reversed the Board, 
on the ground this action is the employer’s means of exerting economic pressure 
on the union, a corollary of the union’s right to strike. The ninth circuit re. 
manded a case to the Board in Leonard v. N. L. R. B. (A9T FP. 2d 485), because it 
had improperly held that the employers had engaged in an unlawful reprisal for 
strike action, These court opinions are fully and clearly supported by the legis- 
lative history of the act. 

Recently it has been demonstrated that strike action against a single ship 
that is about to depart with many passengers can effectively coerce the entire 
multiple-company tleet, although as few as four employees may be involved in 
the strike action. Employers should not be denied the right to lock out in order 
to meet this type of economic activity by strong, militant unions. We suggest 
that Congress did not intend such a policy as has been put forward by the 
Board and that the act should not be so construed. 


MEMORANDUM OF RULES COVERING REGISTRATION AND DEREGISTRATION OF LoNG- 
SHOREMEN IN THE Los ANGELES-LONG BEACH HARBORS 


This is a memorandum of rules adopted and promulgated this 11th day of April 
1952 by the Los Angeles-Long Beach Joint Port Labor Relations Committee pur- 
suant to the authority set forth in section 7 (c) (1) of the basic Pacific-coast 
longshore agreement. The parties acknowledge that the rules herein contained 
are intended by them to be in conformity and consistent with the provisions of 
the basic Pacific-coast longshore agreement and they do not intend hereby to 
change any of the provisions of said basic agreement. The parties further 
acknowledge that the rules herein contained are intended by them to be an 
application of the pertinent provisions of the basic agreement to the problems 
and conditions peculiar to the port of Los Angeles-Long Beach and are not 
intended to establish any precedent with reference to practices followed or to 
be followed in any other port covered by said basic agreement. 

1. Longshoremen employed shall fall in the following categories: 

(a) Registered longshoremen. 

(0) Limited-registration longshoremen. 

(c) Casual longshoremen. 

2. (4) Men currently having full registration shall constitute the registered 
list (class A). Where deregistration is necessary to reduce the list, the last 
man added to the list shall be the first man off. Men so removed from the 
registered list shall have the right, within 10 days of removal, to apply for posi- 
tions at the top of the limited registration list and, if application is duly made, 
shall so be placed on such list. Such men who remain on the limited registration 
list shall have first call to return to the registered list, last man off the registered 
list shall be the first to return to said registered list. 

(b) An approved leave of absence from the industry by the Joint Labor Rela- 
tions Committee for not more than 90 days shall not affect a registered long- 
shoreman’s seniority ; however where the leave (including any extensions) is for 
in excess of 90 days or is indefinite, no seniority shall accumulate except during 
the first 90 days of such leave. Hereafter all leaves of absence shall be obtained 
from the Joint Labor Relations Committee and shall be granted upon request, 
unless good cause for denying such leave is shown after due consideration. 

(c) Longshoremen who are fully registered in any port covered by the basic 
agreement who transfer to the port of Los Angeles-Long Beach with the approval! 
of the Port Joint Labor Relations Committee shall be given credit for seniority 
accumulated in the prior port. Hereafter the amount of such seniority shall be 
fixed and approved when the transfer is approved by the Port Joint Labor Rela- 
tions Committee. 

8. (a) A limited registration list (class B) shall be jointly prepared by the 
parties. All men holding “R-number” ID ecards on or after June 15, 1951, shall 
be placed on this list. The names shall be arranged in sequence on the basis of 
earnings reported at the Los Angeles-Long Beach central pay office for the 
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calendar years 1946 through 1951, inclusive, with the man with the most earn- 
ings placed on the top of the list and the others arranged in sequence so that the 
man with the least earnings will be at the bottom of the list. In determining 
his position on this list a man shall be credited during a period of absence from 
work because of military service or compensated industrial injury incurred as 
a longshoreman with the average earnings of class B longshoremen during such 
period if written request for such credit is filed on or before May 20, 1952. Such 
average earnings shall be computed on the basis of the earnings of class B men 
for the year in question. One three-hundred and sixty-fifth of the yearly average 
earnings shall be credited or each day of such absence. 

(b) Any men added to the limited registration list as provided in paragraph 
2 (a) hereof shall have seniority over those men referred to in paragraph 3 (a) 
hereof, and as set forth in paragraph 2 (a). 

(c) Any men added to the limited registration list hereafter (except as pro- 
vided in paragraph 2 (a) and 8 (b) hereof) shall have seniority inferior to that 
of the men contained on the list referred to in paragraph 3 (a) hereof. As 
among themselves, the seniority of such men added to said list hereafter shall 
commence as of the date such names were added to said list. 

4. There shall be no list of casual workers employed as longshoremen but 
records of their earnings will be kept. 

5. Additions to the registered list shall be made solely on the basis of applica- 
tions from the limited registration list. The men at the top of the limited 
registration list shall be given, in sequence, first opportunity to apply for full 
registration. Additions shall be made after notice, in the number and at the 
time fixed by the Joint Labor Relations Committee. The foregoing shall not 
prejudice any rights given under or by virtue of section 7 (d) (1) of the basic 
longshore agreement. 

6. Additions to the limited registration list shall be made from time to time 
as determined by the labor-relations committee. Additions shall be made follow- 
ing 30 days’ announcement of the taking of applications and in the number 
jointly determined. Notice of taking applications shall be posted in the dispatch 
hall and pay oftice while they are being taken. Among the applicants preference 
shall be given: 


(a) To longshoremen with previous full registration in the industry 
who were not deregistered for cause; 

(b) To longshoremen with previous partial or limited registration in the 
industry who were not deregistered for cause; 

(c) In turn, thereafter, to other applicants in order of their hours of 
longshore work reported to the central pay office during the last 12 full pay- 
roll weeks prior to the date set for the taking of such applications. 


7. The Joint Labor Relations Committee shall determine when application for 
registration or limited registration shall be accepted and notice thereof shall be 
placed in the dispatch hall and pay office while applications are being received. 

Applications shall not be received at any other times. 

Applications shall be null and void after the advertised additions to the list 
have been made. 

8. Applications for registration and for limited registration must be approved 
by both parties. Consideration shall be given to each applicant’s work history 
and all phases of his qualifications to do all the work of longshoremen. De- 
registration for cause from the limited registration list (class B) or from the 
registration list (class A) shall exclude a man from a place on either registra- 
tion list ; however, where a man's deregistration has been for failure to make him- 
self available for work he shall be eligible for registration if the parties believe 
that the offense or offenses for which he was deregistered will not be repeated 
by said applicant. Neither membership or nonmembership in the union nor 
activity or nonactivity for or against the union, shall be a factor in considering 
applications for registration or in deregistration. No person shall be placed on 
the registered list or on the limited registration list except in accordance with the 
seniority order and unless he is fully qualified and competent to work as a 
longshoreman. 

9. Limited registration longshoremen may be deregistered in accordance with 
the provisions of section 16 (f) of the basic agreement and, in addition, they 
may be deregistered for cause by the Joint Labor Relations Committee after 
hearing on adequate notice to the men involved if the committee finds: 

(a) That he has failed, without leave of absence or adequate reason or excuse, 
to register at the dispatch hall for a period of four consecutive weeks, such de- 
registration to be effective as of the beginning of such 4-week period. 


i 
F 
i 
to 
tive 4 
it 
and 
in 
ird, 
ure 
re- 
e it 
for 
gis- 
hip 4 
tire 
in 4 
‘der q 
zest 
the 
pril 
ast 4 
ned 
s of § 
cher 
an 
ems 
not | 
r to 
H 
red 
last 
the 
ade, 
tion 
red 
ela- 
for 
ring 
ined 
lest, 
asic 
oval 
rity 
1 be 
ela- 
the 
hall 
s of 
the 


3156 LABOR-MANAGEMENT RELATIONS 


(>) That he has obtained and is engaged in other work or employment on a 
full-time basis except with the approval or upon authorized leave of absence 
of the Joint Labor Relations Committee. 

(c) That over a period of 3 months or more he has had a poor-work record 
as evidenced by frequent failures to rezister, flops or other facts indicating that 
he had not made himself available for full-time dispatch through the hall, except 
where he is on leave of absence for iliness, disability or for other reason ap- 
proved by the Joint Labor Relations Committee. 

(qd) That he is physically unable to do the work of a longshoreman, except 
where his disability has been incurred by industrial injury or disease occurring 
during the course of his employment as a longshoreman. 

(e) That he fails to develop in respect to the abilities or knowledge requisite 
to the performance of longshore work and/or if he fails to participate in the 
leneshore training program jointly established by the parties. 

(f) That he fails to participate where he is involved, in procedures estab- 
lished to provide contract compliance, or that he has violated any other contract 
provision for which registered longshoremen may be penalized and fails to sub- 
mit to discipline or penalty regularly provided in the case of registered long- 
shoremen. 

(9g) That he is shown to be failing to do his work in a manner which endangers 
the safety of other longshoremen. 


DISPATCHING 


10. In the dispatching of men to longshore work, fully registered men (Class 
A) shall have first preference, limited registration men (Class B) shall have 
second preference, No casual worker (Class C) shall be dispatched when there 
is any man on the registered list (Class A) or on the limited registration list 
(Class B) qualified, ready and willing to do the work. The foregoing shall not 
interfere with the present system under which dispatching is by categories and 
on the basis of low-man (in number of hours worked) being first dispatched 
within categories and within Class A and Class B within such categories. 

Port Jorint LABOR RELATIONS COMMITTEE, 
BURBRIDGE, 
H. H. Prerson, 
(For Employers). 

Gorpon W. GIBLIN, 
WILLIAM STUMPP, 
Wo. BLunM, 

(For IDWU Local No. 13). 


A BILL 'To extend the union shop to hiring halls 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 8 (b) (1) of the National Labor 
Relations Act, as amended, is amended to read as follows: 

(b) It shall be an unfair labor practice for a labor organization or its agents— 

(1) To restrain or coerce (A) employees in the exercise of the rights 
guaranteed in section 7: Provided, That this paragraph shall not impair 
the right of a labor organization to prescribe its own rules with respect to 
the acquisition or retention of membership therein: Provided further, That 
nothing in this act, or in any other statute of the United States, shall pre- 
clude a labor organization (not established, maintained, or assisted by any 
action defined in sec. 8 (a) of this act as an unfair labor practice), or such a 
labor organization and employers, from operating a hiring or dispatching hall 
at which preferred rights to its use are given to workers having registered 
status therein and requiring as a condition of such status membership in 
such labor organization on or after the 30th day following initial grant of 
such status or shall preclude an employer from making an agreement with 
such a labor organization requiring use of such a hall in the filling of vacan- 
cies or the hiring of employees if such labor organization is the representa- 
tive of the employees as provided in section 9 (a), in the appropriate collec- 
tive-bargaining unit covered by such agreement when made: Provided fur- 
ther, That no labor organization shall justify any restraint or coercion of 
any employee in the exercise of his rights under section 7 pursuant to the 
foregoing proviso other than by denying or terminating membership for 
failure to tender the periodic dues and initiation fees uniformly required 
as a condition of acquiring or retaining membership on which such preferred 
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right to use such facility is conditioned: or (B) an employer in the selection 
of his represen(atives for the purposes of collective bargaining or the adjust- 
ment of grievances. 

Chairman McCon nein. There is a statement of the Virginia branch, 
Associated General Contractors of America, Richmond, Va., to amend 
the Labor-Management Relations Act. Without objection, it will be 
received in the record. 

(The statement referred to is as follows :) 


STATEMENT OF THE VIRGINIA BRANCH, ASSOCIATED GENERAL CuUN‘RACTORS OF 
AMERICA, RICHMOND, Va. 


H. R. 318, a bill to amend the National Labor Relations Act, as amended, per- 
tains specifically to the building and construction industry. It would allow an 
employer primarily engaged in this industry, subject to certain conditions. to 
enter into an agreetient with a labor organization covering employees engaged, 
or who upon their employment will be engaged, in the construction industry, to 
require as a condition of employment membership in such organization on or 
after the seventh day following the beginning of such employment. The bill to 
amend the act also contains the wording, and we quote, “That nothing in this 
section or any other section of this act or of any other statute or law of the 
United States shall preclude an employer in this industry from making such an 
agreement.” 

“Section 14 (b) of the original act has clearly stated that nothing in the 
National Labor Relations Act shall be construed as authorizing the execution 
of agreements requiring membership in a labor organization us a condition of 
employment in auy State in which such execution or application is prohibited 
by State law. 

The execution or application of such agreements between labor organizations 
and employers are prohibited Ly Virginia law. The State of Virginia at the 
meeting of its general assembly i 194¢ saw reason to tase advantage of the pro- 
tection which section 14 (b) offered to its jurisdiction over its own labor-man- 
agement-relations problems. Vrior to or since that time the States of Arizona, 
Arkansas, Florida, Georgia, lowa, Nebraska, Nevada, North Carolina, North 
Dakota, South Lakota, Tennessee, and Texas, have seen the need for such 
legislation and have incorporated such within their records either by constitu- 
tional amendment or by an act of the general assembly. The passage of H. R. 
318 and such otier bills as would nullify section 14 (b) of the act would ren- 
der useless and ineffective the laws which these States have seen fit to adopt. 

The passage of these right-to-work laws by the 14 States named certainly 
indicates their belief that labor-management-relations prob eis are individ- 
ually peculiar to their States. Assuming the democratic principle that 
state legislatures express the will of the people they govern this means that 
approximately 20 million American people are opposed, not only to Federal dic- 
tation in matters of labor-management relations, but also to any restrictive legis- 
lation which would prohibit fair «mployment of any individual according to 
his ability. Thirty million Americans are opposed to the principle that a man’s 
status within a union organization should be a measure as to his ability to ob- 
tain or to retain employment. Thirty million Americans have expressed them- 
selves as feeling that there can be no single national policy which would pertain 
equally and fairly in all sections of the country. 

The Virginia law is popular both with management and a very large section 
of the laboring classes. The majority of these latter in our State do not belong 
to organized labor unions and we say with impunity that this is so throughout 
the southern and central sections of the country. In Virginia the law has easily 
withstood the attacks of organized labor through the past two sessions of our 
legislature. Those of the laboring classes who sre not led by the sirens call 
of organized lnbor realize the protection which our “right-to-work” law has af- 
forded them as do many of those who do belong to unions. They know that 
the need for it was born during the dark days of 1933 when coercion and intimi- 
dation fostered by collaboration between unions and certain Government agencies 
restricted their job opportunities to the point of starvation. They saw the un- 
patriotic attitudes displayed during the sti!l darker days of 1942 when they were 
forced to join labor organizations in order to perform the patriotie duties, 
such as working on army camps and airfields, which they felt incumbent upon 
them. They are the veterans who returned from the wars and found themselves 
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at the mercies of union officials in their attempts to find fair employment. These 
laboring classes do not favor any further Government collaboration in the or- 
wanization efforts of organized labor. It is because of the disdain in which 
unions are held in the rural districts of the country that union organization 
has been so singularly unsuccessful in these sections. 

There can be no law which can govern this matter fairly by imposing identi- 
cal conditions in every section of the country. The problems which the law is 
intended to solve differ too severely for any one law to treat them equitably. 
In the highly industrialized North and Northeast it conceivably is the will of the 
majority to accept the provisions of H. R. 318. In these sections unions are 
already highly organized and management might possibly gain some advantages 
from union-shop operation. In the South and Southeast the problem is not so 
closely knit. The problem becomes more rural in character. There is not the 
high degree of industrialization or union organization as in the North and the 
proposed amendment is needed by the unions to further their organization ef- 
forts in these sections. The results of such organization is clearly indicated 
by the conditions existing in the New England textile industries today and in 
the shift of that industry to our “right-to-work” States. Abolish our laws and 
the industry may then find it profitable to move to Mexico or South America. 

H. R. 318 pertains specifically to the construction industry and hence the 
opposition we represent stems from that industry. We are not familiar with all 
of the amendments to the act which have been presented but we have been in- 
formed that H. R. 318 and several others contain the wording which nullifies 
the protection we now enjoy, section 14 (b). The Government in all its con- 
struction contracts requires nondiscrimination in employment with regard to 
race, color, nationality, or religious belief. Why then should there be required 
any discrimination in employment because of nonmembership in a union? The 
Virginia “right-to-work” law holds that no employer may deny a person em- 
ployment because of membership or nonmembership in a union—a completely 
unbiased attitude, fair in all its aspects and completely acceptable to us. If 
other States desire the right to make union shop agreements then let them have 
that right but let them keep it within the confines of their own States. Should 
the citizens of Virginia desire such right they have merely to repeal the existing 
“right-to-work” law and the opportunity will be theirs. We believe that the 
States can solve their individual labor relations problems and we respectfully 
submit that this matter should be left to the States. 

Our nearly 200 member firms in Virginia do not specifically request that you 
report this bill unfavorably. We ask simply that it be amended to exclude that 
wording which nullifies the protection and integrity which section 14 (b) now 
provides for the States. The right of man to work is a God-given right which 
should not be restricted by the laws of man but rather should be protected by 
those laws. We believe that Virginia law does this and we believe that it should 
remain in full force and effect as long as the citizens of Virginia so desire. 


Chairman McConneutu. There is a statement of Richard J. Prittie, 
secretary of Splicedwood Corp., Ashland, Wis. Without objection, 
it will be received in the record. 

(The statement referred to is as follows :) 


STATEMENT OF RicHarp J, Prirrre, SECRETARY OF SPLICEDWOOD CORPORATION, 
ASHLAND, WIS. 


This statement is directed toward the inadequacy of Board personnel and 
procedure to protect the rights of nonstriking employees and employers in strike 
situations. 

Local 2495 of the United Brotherhood of Carpenters and Joiners, A. F. of L., 
on October 22, 1951, called a strike among the employees of Splicedwood Corp. 
at Ashland, Wis., in connection with a contract dispute. The company com- 
menced operations on or about November 6 with some of its former employees 
and certain new employees. On November 8 the union, through its agents 
and members, commenced a course of mass picketing and violence obviously de- 
signed to coerce the nonstriking employees into refraining from going to work. 
On December 12 the company filed charges against the union with the National 
Labor Relations Board in Minneapolis, alleging mass picketing and the com- 
mission of violence by the union, in violation of section 8 (b) (1) (A) of the 
National Labor Relations Act. In a letter dated December 12 the company was 
advised by C. Edward Knapp, regional director, that the case had been assigned 
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to one Mr. Max Rotenberg for investigation, and that he would get in touch 
with the company as soon as possible. in a letter dated December 19, the 
union’s attorney, Walter A. Graunke of Wausau, Wis., advised the Board that 
its investigator could get all the detailed facts and circumstances concerning 
the situation from him. In a letter dated December 26, 1951, Rotenberg wrote 
the company requesting that it furnish him with all the evidence available in 
support of the charge filed by the company. 

On January 3, the company’s counsel wrote Rotenberg, suggesting that the 
submission of photographs, written statements, and verbal testimony await his 
on-the-scene investigation, but offered to supply this material to him if it was 
necessary that he have it before he came to Ashland to investigate the case. 

In a letter dated January 4. Rotenberg replied, requesting that the material be 
forwarded to him, and also asked for the names, addresses, and phone numbers 
of persons who might have information relevant to the issues in the case. The 
company’s counsel on January 7 advised Rotenberg of the names of the witnesses 
and gave him certain information as to the basis for the company’s charges. 
Rotenberg was also advised that the statements and photographs would be for- 
warded as soon as they were properly assembled. 

On or about January 6 the nonstriking employees petitioned the Board for 
an election to determine whether or not the union represented a majority of 
the employees. 

On January 10, 46 signed statements and 45 photographs concerning the activ- 
ities of the union were forwarded to Rotenberg in Minneapolis. 

In a letter dated January 18 the company’s counsel requested the regional 
director of the Minneapolis office to take action on the charges filed against the 
union. On January 21 Rotenberg advised the company’s counsel that he would 
be in Ashland on February 5 to confer with company and union representatives 
regarding the several cases then pending before the Board. 

While Rotenberg was in the city on a number of occasions during January, 
February, and March and interviewed some company witnesses, he seemed to be 
spending most of his time with the union. In a letter dated March 31 the 
company’s counsel asked Rotenberg what was the status of the charges against 
the union. On April 4 Rotenberg advised that the investigation of the case had 
not been completed. 

On April 9 the company’s counsel wrote the attached letter to the regional 
director of the Board. It will be noted that the Board was informed that it 
could ascertain the extent of mass picketing simply by going out to the plant at 
any time. The letter stated: “The mass picketing of which we compiained in 
December of 1951 still continues ; and, so far as we know, no one from the Board 
has even requested the union to refrain from these activities.” 

In a letter dated April 16, Rotenberg advised the company’s attorney that 
because of the large number of issues, it required extensive interviews of a large 
number of persons and assembling of a great deal of documentary evidence. He 
advised that they expected to arrive at a conclusion within the next few days 
and would arrange within the next few days for a conference to discuss the 
Board’s conclusion, April 22, Rotenberg advised that the case had been sub- 
mitted to Washington for advice. 

In a letter dated June 8 the Ashland Civic Club invited Rotenberg, among 
others, to present his views of the strike situation to that group. 

In the meantime, a group of the company’s employees brought a complaint 
against the union and certain of the union’s members in the circuit court of 
Ashland County, alleging mass picketing, violence, and interference with the 
rights guaranteed these employees under the laws of the State of Wisconsin. 
On May 26, 1952, the circuit court issued its decision and conclusions of law 
and enjoined and restrained the union and its members (a) from breaking auto- 
mobile windows and puncturing automobile tires or otherwise inflicting damage 
upon the automobiles of the plaintiffs when such automobiles were entering or 
leaving the plant, (b) from applying to plaintiffs abusive or obscene and profane 
language and making threats of violence and otherwise intimidating plaintiffs, 
(c) from interfering with the free movements of any person or persons into or 
out of the premises of the company, either by placing materials upon highways, 
entrances, or parking areas, or by the use of physical violence or the threat 
thereof, (d) limiting the picketing at the entrances to the plant to a total of 12 
and not more than 8 at either entrance to the plant, (e) from using physical 
violence or the threat thereof upon any of the persons or property of the plaintiffs 
on the public streets or within the places in the city of Ashland or near the homes 
of the plaintiffs or any place whatsoever. 
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In a letter dated June 4 the company’s counsel forwarded to Rotenberg a copy 
of the court’s decision and decree. In a letter dated June 9, Rotenberg advised 
that the issues in the case were still awaiting advice from Washington. 

In a letter dated June 19 the regional director dismissed the charges the union 
had filed against the company in case No. 18-CA-873. On June 20, the company’s 
counsel received a letter from one Allen Bruce, who advised that he had been 
assigned to the company’s charges against the union and stated that the Board 
was unable to find any evidence of violation of sections 8 (b) (2) and 8 (b) (3) 
of the act, but found substantial evidence to support a violation of 8 (b) (1) (A) 
of the act. He stated he was preparing a settlement agreement for submission to 
the union; and if the union didn’t accept it, the Board was prepared to issue a 
complaint. The company’s counsel responded in a letter dated June 28, 1952, 
asking to examine any settlement agreement that was to be submitted to the 
union. 

In a letter dated July 16 Mr. Bruce submitted to the company’s counsel copies 
of the setllement agreement which simply provided in effect that the union would 
not violate the act without any reference to the specific type of activities in- 
volved. Bruce also advised that he would submit a settlement agreement to 
the union’s attorney who was an individual living in Minneapolis. The com- 
pany’s counsel responded to Bruce in a letter dated July 18 objecting to having 
the union attorney sign this settlement agreement and requesting that the presi- 
dent of the local union sign the agreement and the notices which the agreement 
proposed be posted. The company’s attorney sent the settlement agreements to 
Ashland for signature and on July 23 forwarded the executed agreements to 
the Labor Board, stating, “This agreement, of course, is accepted with the under- 
standing that the notice to be posted by the union will be signed by the president 
of the union against which the charges were filed.” Company’s counsel further 
requested, “When and if the union accepts this settlement agreement, I assume 
that you will supply me with a completely executed copy of the agreement and 
a copy of the notice referred to in the agreement.” 

On August 6 the union abandoned the strike and all picketing ceased. In a 
letter dated August 11 the company’s counsel wrote the Regional Board, in- 
quiring as to the status of the charges against the union. In a letter dated 
August 15 Bruce, the field examiner, advised that the settlement agreement had 
been sent to the union but that no response had been made. Bruce stated that 
the Board was prepared to issue a complaint and inquired whether or not a 
formal hearing and ultimately a formal order against the union would have 
any remedial effect. The company advised Bruce in a letter dated August 19 
that the company felt that the proposed settlement agreement was most inade- 
quate but had gone along with it in order to dispose of the matter, and requested 
the Board to proceed with a hearing in view of the union's failure to accent the 
settlement agreement. In a letter dated September 12 the Labor Board for- 
warded to the company’s attorney an executed copy of the settlement agreement 
which was signed on behalf of the union by the union's Minneapolis attorney to- 
gether with a notice which was signed by no one. The notice provided: 

“We will not restrain or coerce employees of Splicewood Corp. in their right 
to refrain from self-organization, to refrain from joining and assisting United 
Brotherhood of Carpenters and Joiners of America, Local 2495, AFL, and in the 
right to refrain from engaging in concerted activities for the purpose of col- 
lective bargaining.” 

The settlement agreement was dated September 5, almost 9 months after the 
charges were filed and exactly 1 month after the strike had been called off by 
the union. 

The foregoing history of this case is a classic example of how the field person- 
nel of the Labor Board can frustrate the intent and purposes of the act by delay- 
ing action. Even assuming the Labor Board had issued a complaint in January 
or February of 1952, it would have taken months to get an enforceable order 
through the Board and the courts which would have had any remedial effect. 
In this case, apparently the Board did not even ask the union to stop its unlaw- 
ful activities until the strike was terminated. Here was a situation where the 
Board's investigator could go out and observe what was taking place in front 
of the plant twice a day, and from such observation clearly come to the con- 
clusion that the union was violating the act. In the face of repeated requests 
for action by the Board, the only response in this was that this case was full 
of complicated issues which had to be thoroughly investigated and submitted 
to Washington for advice. It would be interesting to ascertain the problems 
which had to be submitted to Washington in such a blatant case. It is our view 
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that the regional office, and perhaps the Washington office of the General Counsel, 
deliberately stalled action on this cause until such time as action by the Board 
would not be embarrassing to the union. Our counsel advises that the Board 
has taken similar action in two other cases in which he was involved. 

We believe that the incidents here enumerated show: (1) that it is necessary 
to replace the existing Board and field personnel with a group of employees who 
are conscientiously interested in impartially enforcing the provisions of the 
act against both employers and unions and (2) that the Taft-Hartley Act should 
be amended to permit the States, through their laws enforcement agencies, the 
courts, and/or State labor relations boards, to take action in strike and picketing 
situations where the remedy under the National Labor Relations Act is com- 
pletely and wholly inadequate in view of the length of time it takes to get an 
enforceable order. 


APRIL 9, 1952. 
Mr. C. EpWaAkD KNAPP, 
Regional Director, National Labor Relations Board, 
Minneapolis 1, Minn, 

Dear Str: The undersigned is, and has been for some time, counsel for the 
Splicewood Corp., of Ashland, Wis. The company, under date of December 10, 
1951, filed charges against the Carpenters & Joiners Union of America, Local 
2495, alleging violations of various provisions of the act, principally that the 
union was engaging in mass picketing and violence in an effort to prevent non- 
striking employees from going to work. We were later informed that the case 
had been assigned to Mr. Max Rotenberg for investigation. On December 26, 
hotenberg requested by letter that the company submit evidence in support of 
the charges. The company first requested that the submission of evidence await 
hotenberg’s arrival on the scene, but pursuant to Rotenberg’s insistent requests, 
the company, under date of January 10, 1952, forwarded to Rotenberg 46 signed 
statements and 45 pictures demonstrating the nature of the mass picketing then 
taking place. In the meantime, the working employees in the plant filed a peti- 
tion with the Board to decertify the union. 

Since January, Rotenberg has made several appearances in Ashland, and on 
occasion did indicate an interest in the charges filed by the company against 
the union. However, we are informed that, when Rotenberg questioned employee 
witnesses directed to him by the company as having evidence in support of the 
company’s charges, Rotenberg, when questioning these witnesses, seemed more 
interested in securing information in support of the union’s charges. So far as 
we know, Rotenberg made no attempt to go to the plant to view the mass picketing 
which has gone on daily during this period. 

Under date of March 31, 1952, I inquired of Rotenberg as to when the Board 
might take action on the company’s charges. He replied in a letter dated April 
4, stating that the investigation had not been completed. 

Certainly, if it is going to take 4 or 5 months for the Board to investigate viola- 
tions of the act incident to strike situations where mass picketing and other 
violence is involved, the act becomes a delusion insofar as nonstriking employees 
are concerned. The company was in a position to, and did, supply the Board 
with numerous pictures showing mass picketing and statements indicating other 
violence to nonstriking employees. Other company witnesses were ready and 
willing to supply Rotenberg with any other information he needed. Moreover, 
Mr. Rotenberg could have gone to the picket line, either in the morning as the 
nonstriking employees went to work or in the evening as they left the plant, and 
observed for himself the nature of the picketing that was taking place. Never- 
theless, 4 months after the charges were filed, the regional office has been unable 
to come to a determination as to whether or not a violation of the act has taken 
place, The union has not even been asked to post a notice stating that it would 
refrain from engaging in unlawful activity. 

This is the third case with which I have been connected where, during the 
course of the strike, the employer filed charges against the union, alleging viola- 
tions of the act as an incident to the strike, and the Board made no attempt to 
secure compliance with the act until months after the charges were filed. In the 
two other cases with which I have been connected, it was not until months after 
the strike had ceased that the Board asked the union to post a notice stating that 
the union would comply with the act. Such a remedy, of course, is a farce insofar 
us protecting the rights of nonstriking employees is concerned. The two cases I 
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refer to are the Bradley Washfountain case, No. 13—CB-62 and the Northern Crate 
é Lumber Co, case, No. 18-CB-32. In both of these cases, the Regional Office 
made no attempt to secure compliance until months after the strike had been 
terminated, and then over the employer’s objections, dismissed the case upon 
the union’s promise to post a notice that they would discontinue acts which it 
actually ceased with the termination of the strike. The Board, in both cases, 
then proceeded to file a complaint against the employer on changes filed by the 
union. 

It now appears that the same pattern is again to be employed in connection 
with the Splicedwood situation. Whether or not the Board files a complaint on 
the charges filed by the union is a matter that is not proper for discussion at this 
time. However, the Board's failure to act in a situation where blatant violations 
of the act have been brought to the Board’s attention is a matter with which 
we are concerned. The mass picketing of which we complained in December 
of 1951 still continues; and so far as we know, no one from the Board has even 
requested the union to refrain from these activities. 

I am bringing this situation to your attention so that you may take whatever 
action you may consider appropriate, 

Very truly yours, 
RosBertson & HOEBRECK, 
O. S. Horsreck. 


Chairman McConnett. There is also a letter from Mr. Robert C. 
Shoemaker, president, Professional Engineers of Oregon, Portland, 
Oreg. Without objection, it will be received for the record. 

(The letter referred to is as follows:) 


PoRTLAND 8, OrxEG., April 21, 1953. 
Hon. SAMUEL K. McConneE Lt, Jr., 
Chairman, House Committee on Education and Labor, 
House Office Building, Washington, D. C. 

My Dear Mr. McConne tv: It has come to our attention that in the list of 
participating unions which constitute the Engineers and Scientists of America 
(ESA), the Engineers’ Guild of Oregon is given as representing Timber Struc- 
tures of Portland and “Engineers of the State of Oregon.” 

To avoid confusion we would like to point out to your committee that as far 
as we know there is no organized group known as Engineers of the State of 
Oregon. If such an organization exists it is in no way related to the Professional 
Engineers of Oregon which is an association of about 800 registered professional 
engineers practicing and/or registered in this State. 

The Professional Engineers of Oregon is not a union or collective bargaining 
group, and does not subscribe to the tenets of the Engineers and Scientists of 
America. 

Very truly yours, 
PROFESSIONAL ENGINEERS OF OREGON, 
Rosert C. SHOEMAKER, President. 


Chairman McConnetu. The witness for tomorrow will be Mr. 
‘Thomas Kennedy, vice president, United Mine Workers of America, 
and the committee will adjourn until 10 a. m. tomorrow, at which time 
they will hear Mr. Kennedy. 

(Whereupon, at 5:40 p. m., the committee was recessed, to be recon- 
vened at 10 a. m., Tuesday, April 28, 1953.) 
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TUESDAY, APRIL 28, 1953 


House or REPRESENTATIVES, 
ON Epucation Lapor, 
Washington, D. C. 

The committee met at 10 a. m., pursuant to recess, in room 429, House 
Office Building, Chairman Samuel K. McConnell, Jr., presiding. 

Present : Representatives McConnell, Gwinn, Smith, Kearns, Bosch, 
Holt, Rhodes, Wainwright, Frelinghuysen, Kelley, Powell, Bailey, 
Howell, Wier, Elliott, Landrum, Metcalf, and Miller. 

Present also: John O. Graham, chief clerk; Fred G. Hussey, minor- 
ity clerk; Edward A. McCabe, general counsel; Jock Hoghland, 
assistant general counsel; Russell C. Derrickson, chief investigator ; 
and Ben H. Johnson, investigator. 

Chairman McConnett. The hearings will please come to order. 

The witness originally scheduled to appear this morning before the 
committee was Mr. Joka L. Lewis, president of the United Mine 
Workers of America. We have received word that Mr. Lewis is 


obliged to be out of town for several days and he will be unable to be 
here, and appearing in place of Mr. Lewis will be Mr. Thomas Ken- 
nedy, vice president of the United Mine Workers of America. Is Mr. 
Kennedy here? 


STATEMENT OF THOMAS KENNEDY, VICE PRESIDENT OF THE 
UNITED MINE WORKERS OF AMERICA, ACCOMPANIED BY WELLY 
K. HOPKINS, SENIOR COUNSEL OF THE UNITED MINE WORKERS 
OF AMERICA 


Chairman McConne iu. If you are ready, Mr. Kennedy, will you 
proceed as you see fit? 

Mr. Kennepy. I am, Mr. Chairman. 

Mr. Chairman and gentlemen of the committee, my name is Thomas 
Kennedy. I am vice president of the United Mine Workers of Amer- 
ica. I am submitting this statement to the committee as representing 
the viewpoint of our organization as outlined by John L. Lewis to 
the Senate Committee on Labor and Public Welfare on April 24, 1953. 

In response to your invitation I today appear in behalf of the 
sathonebas of the United Mine Workers of America which has its 
members in the coal mining industry of this country and approxi- 
mately some 100 other industries. Since my last appearance before 
your committee on matters such as these on March 7, 1947, the position 
of the mineworkers in reference to punitive and restrictive labor legis- 
lation—as was being considered at that time and which over a Presi- 
dential veto became the present Taft-Hartley Act—has I think been 
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well known to all of you. Passage of time and accumulated expe- 
rience has not changed our position. We warned then, as we have con- 
tinuously and do now warn, against the passage or continuation of such 
legislation as epitomized in the Labor Management Relations Act of 
1947. In the spring of 1949 when the senior Senator from Ohio suc- 
ceeded in defeating the repeal of his hyphenated legislative namesake, 
despite the people's political mandate expressed the previous Novem- 
ber, the mineworkers filed with your committee a statement as to their 
position on the then pending bills dealing with repeal and amend- 
ments of this act. It, in general expresses our present views. 

There now lie before the Congress, however, as best we can calculate 
from the myriad proposals, approximately 40 separate bills, some 
containing many pabdivisiens seeking to retain, and amend as re- 
tained, Senator Taft’s handiwork of 1947. Cast aside from your 
present considerations (ge: are the few bills proposing repeal 
of the act. Consequently I shall attempt to express our views on 
the overall] situation as it seems to exist rather than undertake lengthy 
or detailed comments on the various individual pending amendments. 
Our views on them seriatim would serve no good purpose, for the 
mineworkers appear before you today more Seeaickity on ever be- 
fore of the firm belief and opinion that the Taft-Hartley Act should 
in its entirely be repealed, cast aside, and held for naught. It should 
be forgotten in our opinion as an evil, political mental aberration, 
form of hysteria and fanned into being by the selfish and shortsighted 
professional antagonists of labor. 

The employers of this country in their desire to stem the long-de- 
layed tide of progress being made by their employees toward unioniza- 
tion, self-protection and betterment of their lives and the lives of their 
families proclaimed the evils of the Wagner Act, averring it to be 
filled with injustices. They instigated the most gigantic program of 
inspired false propaganda which this country probably has even seen, 
and finally riveted the iron collar of the Taft-Hartley Act around 
the necks, bodies, and souls of the American working people. 

When the Congress stampeded, as we believe it did, and took that 
tragic step, the mineworkers then declared their position and we re- 
peat it today. We said: 

The Taft-Hartley statute is the first ugly savage thrust of fascism in America. 

It is the ugly recrudescence of government by injunction. 

It creates an inferior class of citizens, an inferior category and a debased 
position politically for the men and women who toil by hand and brain for their 
daily sustenance and to safeguard the future for their loved ones. 

We repeat those statements now. They are as true today as the day 
when uttered. 

The basic discriminatory, punitive, restrictive, repressive, com- 
pulsive, and oppressive ingredients of the act remain. Time does not 
allow, and no good purpose would be served, to reiterate them in 
detail here. No single amendment or series of amendments can cure 
or overcome the fundamental evils of the basic provisions and pur- 
poses of the act itself or the fearful potentials for labor inherent in 
its continued existence and extended application. Even if clothed 
in amendments as varied as the colors of Joseph’s coat, this act will 
remain a thorn and a spear in the side of American labor. <A liberal 
application of cologne or a generous sprinkling of Chanel No. 5 
cannot and will not deodorize an otherwise odorous creature or make 
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it a more decent or useful animal. Strong language, one may say. 
Agreed, but in all seriousness the time has come it seems to us to 
speak the unvarnished truth as we see it. 

And why do the mine workers thus condemn and use blunt terms 
in denouncing this statute and oppose its continuation even with 
amendments? The answer lies in the basic fundamental evils of the 
act itself and our experience and the similar experiences of all other 
labor organizations under it. I need not remind you that twice the 
so-called national emergency provisions of the act have been invoked 
against us by the heavy cudgel of injunction and contempt. The 
results are well known to you—a fine of $1,420,000 against us for 
alleged contempt in April 1948, and an acquittal in 1950. Likewise, 
the machinery of the same section of the act was used a third time in 
June 1948, but did not progress beyond the stage of the Presidential 
Board of Inquiry. None of these three proceedings were factually 
or legally justified for there existed no genuine national emergency 
in any of them. 

In 1948 the miners’ welfare fund had been completely estopped 
by the recalcitrant and calculated refusal of the operator trustee to 
allow it to function. He filed four different court actions seeking to 
demonstrate the illegality of the fund under the Taft-Hartley Act. 
The miners, resenting this deliberate attempt to wreck the fund, on 
their own initiative refrained from work. The union’s representative 
during this stoppage continued his efforts to activate the fund and 
being successful on April 12 reported to the court that the work 
stoppage had ceased, the members of the union requested to return 
to work, and that a settlement of the dispute had been reached. The 
court arbitrarily refused to accept such report. The Attorney Gen- 
eral of the United States refused to perform his statutory duty to 
discharge the injunction upon the resolution of the dispute, and the 
court fined us $1,420,000 for contempt. Would these events have 
occurred had it not been known to the coal operators that there lay 
on the statute books these injunction weapons to be used against the 
union as soon as the operators could bring about a so-called emer- 
gency? The answer is “No.” The dispute would have been solved 
in its inception but the very existence of this provision caused the 
operators to precipitate a situation whereupon the Government could 
be propagandized into becoming the active ally of the employers and 
the antagonists of the employees. 

Thereafter three of these suits involving the fund were dismissed 
after the miners had made answers thereto, but until the decision in 
the fourth case was rendered favorable to the miners, declaring the 
fund to be legal, the operators continued to be adamant in their 
refusal to bargain for a new contract. Only when the final com- 
pulsion of the national emergency and other sections of the Taft- 
Hartley Act had been used against the miners and after the operators 
had lost their attempt to sabotage the fund was an agreement reached. 
In the meantime, another attempt to force a so-called national emer- 
gency was taking place, and the President was persuaded to invoke 
the machinery of the act by appointing his board of inquiry, which 
was functioning when the above decision validating the fund was 
reached. When the compulsion of this litigation was relieved an 
agreement was reached within 24 hours and a contract signed. 


j 
| 
re- 
‘ica. 
sed 
heir 
lay 
m- 
r0t 
in 
ire 
in 
ed 
ill 
‘al 
5 
ke 


3166 LABOR-MANAGEMENT RELATIONS 


In 1949, it was obvious to the mine workers, from the beginning 
of the negotiations in May to their termination by the operators in 
October, that we could expect no concessions from the operators. 
Why? Again because we were constantly reminded 7 them at prac- 
tically every session that the machinery of the Taft-Hartley Act was 
available to the operators and would be used by them against us 
through unfair labor practice charges before the Board and even- 
tually through the national emergency sections, with ensuing contempt 
actions. For 10 long months the miners pleaded in vain. You all 
know what happened—5 charges were filed and Robert Denham, of 
unsavory fame as General Counsel of the Board, consolidated them 
and obtained a restraining order against the miners, depriving them 
of their right to bargain on 4 major items of the contract. And 
then came the same old pattern of another injunction obtained by 
the Attorney General of the United States on the theory of a national 
emergency, and an immediate citation for contempt. The results? 
A court, courageously weighing the law and the facts, acquitted the 
union of contempt, but a few. vindictive Government officials under- 
took within 2 hours on the same day to immediately reverse that 
court and thus continue the coercive governmental threat against the 
union. They failed—but again the very existence of these statutory 
means of coercing the union and its members estopped all genuine 
collective bargaining at the very threshold of the negotiating sessions 
begun in May 1949. Within 48 hours after acquittal of contempt 
the operators entered into genuine collective bargaining and an agree- 
ment was achieved. 

Frustrated and estopped for 10 long months only because of the 
outstanding threats of this compulsive and oppressive statute which 
the —_ sought to use—and parenthetically a year after Den- 
ham had prevented the miners from negotiating certain conditions 
by his first injunction and thus forced the miners to surrender such 
claims—a trial examiner of the Board vindicated the miners on 
substantially all the charges upon which the original injunction was 
obtained. j 

A eminent gentleman and former Director of the Mediation and 
Conciliation Service, Hon. David L. Cole, recently in addressing a 
gathering at the University of Notre Dame succinctly stated the 
varieties of the evils inherent in this whole situation when he said: 

Compulsion is bad; it is a contradiction in terms. Free collective bargaining 
does not lend itself to compulsion. Compulsion destroys free collective bar- 
gaining. And this search by our legislators, by our lawyers, for a neatly tied 
package which answers all the questions of what happens if this doesn’t work 
and what happens if that doesn’t work, the mere asking of those questions, and 
the philosophy which prompts people to ask those questions, in itself deny the 
validity of collective bargaining which is basic in our national labor policy. I 
cannot emphasize that too much. 

I have previously stated that none of these so-called national emer- 
gencies really existed. I repeat that statement. It is true. With- 
out going into detail, it can be categorically stated that in each year 
when strikes have occurred, the coal production was greater than in 
the years in which there were no strikes. This runs to negate 
completely the hue and cry of national emergencies for the statistics 
and all the true facts of the several situations show and demonstrate 
that this country has never suffered irreparable injury from depriva- 
tion of coal. There has recently been made a very scholarly study of 
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this position which I now state and it supports fully the conclusions 
we here enunciate. I refer to an article by Messrs. Bernstein and 
Lovell, research associates of industrial relations, University of Cali- 
fornia of Los Angeles, appearing in the April issue of the Industrial 
and Labor Relations Review published at Cornell University. This 
study is from unbiased sources and it categorically holds and demon- 
strates by detailed research and supporting statistics that in the coal 
stoppages during the past 13 years, including 1950, “a national emer- 
gency has never actually developed.” Every strike and every lock- 
out carries with it the seeds of its own determination and solution. 
The restraints that are inherent in the individual will operate in the 
mass, in the union, and in the economy of the country—so why im- 
pede and prevent free collective bargaining in its truest sense by 
crippling and restrictive legislation which in the end only delays and 
injures employer, employee, and the country at large? Even Senator 
Taft has said, speaking in the January 1953 issue of Fortune, as 
follows: 

Personally, I'm in favor of the right to strike in a free economy. The news- 
papers holler their heads off that people are suffering. Usually they’re not 
suffering ; real injury is still a threat. 

A present member of the Supreme Court of the United States a 
number of years ago expressed his views on “government by injunc- 
tion” and the truth of his condemnation of it still stands. I adopt and 
quote it here: 

It does not work. It neither mines coal nor moves trains nor makes clothing. 
As an adjuster of industrial conflicts the injunction has been an utter failure. 
It has been used as gq shortcut—but it has not cut anything except to cut off 
labor from confidence in the rule of law and of the courts as its impartial organs. 

Mr. Kearns. I would like to have the name of the Justice mentioned 
in the quotation. 

Mr. Hopxrns. Justice Felix Frankfurter, speaking in his book, 
Law and Politics, on page 220, published in the year 1939. 

Mr. Kearns. Thank you. 

Chairman McConnetu. Will you proceed, Mr. Kennedy? 

Mr. Kennepy (continuing) : 

No distinterested student of American industry or of American law can have 
the slightest doubt that, beginning with the Debs case, the use of labor injunc- 
— has predominantly been a cumulative influence for discord in our national 

This statute has loosed upon American labor more difficulties and 
harassments than there were evils released by the opening of Pan- 
dora’s box. Look at section 301, allegedly enacted to allow suits 
for violation of contracts, but which in net result by the expanded 
jurisdiction given to the courts and by its redefinition of “agent” laid 
open the way for legal chaos in the field of labor relations and true 
collective bargaining. It has invited a mass of damage actions, based 
on imaginary and fictitious contract violations, seeking to raid the 
treasuries of parent unions for acts of individuals, wholly unauthor- 
ized by the parent union and in some cases seeking damages for 
alleged contract violations when there was in fact no contract in exist- 
ence. Let me cite but one example: A coal company in June 1952 
sued the local, the district, and the international union for $200,000 
in Federal court, obtaining jurisdiction under this section of the act, 
alleging violation of contract over a dispute in which a few individuals 
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refused to lay a certain trackage. A pure “pit committee” case which 
should have been adjusted under the grievance machinery of the con- 
tract. But the company, under the invitation of this section of the 
act, did not so elect, and sued. The case was pending when the 
association of which this company was a member agreed to sign a 
new contract, the old one having expired. This case was called to 
the direct attention of the representative of that association. As a 
part of the consideration for this company to become a party to the 
hew agreement the miners insisted that it be dismissed, because the 
company was under obligation by the terms of the old agreement to 
have settled the dispute in the first instance under the “Settlement 
of Disputes and Grievances” provision of the old and expired con- 
tract. Before signing the agreement he was specifically informed 
that the mine workers would not execute the contract to cover that 
company and he, as its representative, agreed that he was not signing 
for or covering it into the contract when he affixed the association 
name to the new agreement. The old case was not dismissed, and 
when the men refused to go to work without a new contract a new 
lawsuit alleging damages for contract violation in the sum of $75,000 
was filed in Federal court, even though there was no new contract 
in existence. Both cases are now pending subject to trial next month. 

It may be said that the facts do not justify these damage claims 
and that, therefore, the union will defeat them and has nothing to 
fear. But, the harm is done. The suits are pending. Costs and 
attorneys’ fees and expenses are being mane the union is being 
harassed and the central treasury of the union threatened. This 
illustration could be multiplied, for the number ef actions under the 
doctrine of this section of the act are legion in number with possible 
potential liabilities running into the millions of dollars. 

So it is likewise under section 303—the boycott section of the act. 
As an illustration—there is pending in a Federal district court a 
series of 13 damage actions against the international union, with 
potential liabilities of $4 million. In truth, the alleged and fictitious 
damages sought against the union in these cases stem from cancel- 
lation by a coal company, for purely business and economic reasons, 
of certain leases originally executed by it with their several lessees, 
the present plaintiffs—all as the company had a perfect contractual 
and legal right to do. But, did these lessees sue the company? No. 
They seek to harass the union, raid its treasury and embarrass and 
impede its otherwise normal working relationships with the company 
who subleased these lands to these claimants. These cases stand for 
trial this summer and none of them would ever have been instituted 
except for the open and standing invitation to these lessees, under 
section 303 (b) of the act, to thus unjustly harass this union and 
its members. 

The net effect of the “unfair labor practice” sections of the act, 8 
(a) and 8 (b), and the companion sections cloaking the Board with 
almost unbridled authority to investigate and harass has been to raise 
and maintain almost insurmountable roadblocks to organizing activ- 
ities in all unions. The redtape and massive procedural difficulties 
created by the administrative and enforcement provisions of the act, 
coupled with the ever-expanding interpretations being daily ground 
out by the Board, have in many instances greviously impaired the 
right or even the opportunity of a labor union to conduct an organiz- 
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ing campaign. As an example—in four cases on charge brought by 
individual and isolated companies the final cease-and-desits orders 
have not been limited to the original charging companies but ex- 
panded geographically to cover whole districts including many coun- 
ties utterly removed from the areas of the original charging parties— 
in effect districtwide orders. And in two of these cases the trial ex- 
aminer refused to recommend such expansions but the Board took it 
upon itself to arbitrarily expand and enlarge the restrictive orders. 
So, in net effect, all organizing for all practical purposes has been 
estopped and chaos and confusion reign in those areas. In some 
instances where charges have been filed responsibility even has been 
imputed to the union based upon the acts of third party strangers, not 
on the acts of its members, all under the expanded and distorted re- 
definition of the word “agent” contained in the act and as’interpreted 
by the Board. 

The list of cases involving so-called unfair labor practices need 
not here be recounted in detail—again it is the revolting doctrine of 
“compulsion” by Government at work in the field of labor relations 
resulting in the breakdown of true and genuine collective bargaining. 

In many instances the international union has been made a party de- 
fendant in actions brought against district 50 and the united construc- 
tion workers purely in an attempt by employers to entirely thwart all 
organizing activities on the part of these affiliates of the international 
union and to make the funds of the parent union subject to such ac- 
tions. Approximately 200 injunction proceedings have been filed in 
both State and Federal courts against these affiliates. The member- 
ship of district 50 and its affiliates is continuously being harassed, 
restricted in its legitimate organizing activities, sued for damages, 
enjoined and unduly raided by other organizations—all under the 
various provisions and sections of the act and by virtue of its admin- 
istration and interpretation by the Board itself. Why? Simply be- 
cause the Taft-Hartley Act is a specie of fraud on not only labor 
unions but upon the country at large. It has reversed the national 
policy of this Government heretofore expressed in the Norris-La- 
Guardia and Clayton Acts. It has, in effect, repudiated the progress 
achieved by the previous enlightened national policy of recognizing 
and encouraging collective bargaining in its truest sense. The Taft- 
Hartley Act has been, and is, an open standing invitation to courts 
everywhere, State and Federal, to revert to the long since discredited 
doctrine that human labor is a commodity or article of commerce. 

The Congress should recognize that there is a vast difference between 
people working for a living in one industry and making a bargain 
with a corporation on the basis of a labor contract, as against another 
corporation making a contract with them to deliver certain supplies 
and materials. The human equation is in one with human variables, 
and is absent in the other. Wholehearted acceptance of collective 
bargaining on the part of employers in this country is the solution to 
this problem, not in a law that would place the human relationships 
of such varied character in the hands of the courts. Courts are not 
fitted or suited to handle this problem. The need for expert and 
speedy disposition of grievances that arises as a result of employer and 
employee relations is best solved and efficiently and morally best pro- 
moted by dealings between the parties themselves. The mine workers 
and the coal operators can and will adjust their differences without 
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the dubious aid of the Taft-Hartley Act. Our present agreement so 
provides. I quote it: 

The United Mine Workers of America and the operators agree and affirm that 
they will maintain the integrity of this contract and that all disputes and claims 
which are not settled by agreement shall be settled by the machinery provided 
in the “Settlement of Local and District Disputes” section of this agreement 
unless national in character in which event the parties shall settle such disputes 
by free coliective bargaining as heretofore practiced in the industry, it being the 
purpose of this provision to provide for the settlement of all such disputes and 
claims through the machinery in this contract provided and by collective bar- 
gaining without recourse to the courts. 

We expect to, and will, abide by this rule of reason in our contract 
and we confidently believe that so will the other contracting parties— 
all without benefit of Federal statutes such as we here condemn. 

Much has heretofore been said about the financial registration and 
Communist affidavit requirements of the act. To the mine workers 
both requirements are gratuitous insults born of suspicion, enacted in 
anger and haste, and calculated to bring about results utterly foreign 
to those which its sponsors publicly proclaimed. The genesis of the 
sections covering registration and the filing of financial statements lies 
in the unfounded implication that unions are not honest in their 
financial dealings. The fact is that unions under their constitutions 
and bylaws, without statutory compulsion, provide effectively for a 
method of accounting to their members for all funds collected and 
expended. Invariably unions are perfectly willing to give to any 
legitimately interested person information covering their financial 
affairs. The mine workers have auditors elected by the membership. 
These auditors go over the financial records of the union making 
reports to its conventions, and an itemized statement of the receipts 
and the disbursements of the organization is given to all local unions 
twice a year. These statements are broken down and show every 
disbursement and receipt in itemized form. In addition to these 
statements and reports, a report is annually given to the Treasury 
Department under section 101 of the Internal Revenue Code on form 
990, which report concerning receipts and disbursements is certainly 
sufficient for any legitimate purpose that may be required by Govern- 
ment. 

To require the registration and filing of financial statements and all 
the redtape detail required by the act and the regulations promulgated 
thereunder is not to protect union members. It is simply a device, on 
the one hand, by innuendo to accuse unions in general of dishonesty 
and, on the other, to secure information to be used in weakening or 
destroying a union. It is iniquitous and on its face condemns itself. 

As to the Communist aflidavit—I suppose it is hardly necessary for 
me to say that I am not now and never have been a Communist. I 
suppose it is hardly necessary for me to remind you that the United 
Mine Workers of America many years ago wrote into its constitution 
provisions which prohibit and prevent any Communist from _be- 
coming or remaining a member of the union. The United Mine 
Workers of America has been in the vanguard of our citizenship in 
opposing the cast-iron oriental philosophy of communism or of any 
other kind of ism in this country, and we expect to remain in that 
position. No statutory affidavit can by its mere execution by a Com- 
munist change him into a good American citizen—so why enlarge and 
expand or continue upon the statute books such a ridiculous and in- 
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sulting requirement. You may just as well by law require that every 
citizen must purchase from the United States Government Printing 
Office and wear upon his back a placard proclaiming “I am an honest 
man, Diogenes; I am an honest man.” 

Some may say that the grievances and objections we recite could, 
and would, be avoided by the mere act of subscribing to these aflidavits 
and registration requirements, and that thereupon our rights to or- 
ganize and to receive the so-called benefits of the act would be un- 
impaired and all would be peaceful on the Potomac. An oversimpli- 
fication, indeed. Such would not and could not strip the act of its 
basically unjust, repressive and coercive fundamentals on which the 
whole structure is built. Such an act would be but an acceptance and 
recognition on our part of the principles of “Government by injunc- 
tion,” and of Government regulation of labor unions and all the stig- 
mas that it implies. Thus we would be but aiding and abetting the 
complete frustration of true and genuine collective bargaining for 
which there is, in our opinion, no legalistic substitute. 

Let the Mine Workers make a proposal to this committee and to the 
Congress. It is this: Since management has cried out so sorely 
against the Wagner Act and all the manifold injustices alleged to be 
contained therein, let them now join us in repealing the Taft-Hartley 
Act in toto, lock, stock, and barrel, including the Wagner Act itself, 
upon which Taft-Hartley is founded. This would give to this coun- 
try, its employers and employees an opportunity, in light of our joint 
experiences under both aah and Taft-Hartley, to practice for a 
season true, free and genuine collective bargaining without govern- 
mental interference, free from the brooding shadows which presently 
hover over all bargaining tables. This proposal is seriously made. 
The ever-rising tide of industrial strife in recent years and the re- 
peated governmental interferences, both past and present, under exist- 
ing law, and the bitterness engendered thereby in all segments of our 
population, justify the Congress in stripping the statute books of 
both the Wagner and Taft-Hartley Acts. Leave the Norris-LaGuar- 
dia and the Clayton Acts as the Federal ruje and guide in the field of 
labor-management relations. Let it be tried for a period of time and 
then the voice of experience can dictate to a future Congress what, if 
any, legislation is needed in this field, or which may be indicated in 
the public interest. 

We would not be alone I believe in such a proposal. A few days 
ago I read in the press a statement from our leading citizen of the 
coal operator group, Mr. Harry M. Moses, president of the Bituminous 
Coal Operators’ Association, delivered at Philadelphia on April 10, 
1953, to the Wharton School of Finance and Commerce. I find my- 
self in complete accord with Mr. Moses when he said: 

Nine times out of ten, we believe, labor disputes would be more quickly settled 
if both parties knew that there was no forum for their settlement other than 
the collective bargaining table. 

When Government is permitted to inject itself in our affairs, all matters that 
it handles are settled on the basis of expediency, usually political. There is no 
hope that laws and Government can settle our problems as well as we can. 

It is my profound belief that if this committee will carefully 
consider the merits of this proposal and so indicate it will find flowing 
into it the enthusiastic support of vast segments of the American 
people—labor and industry alike. 
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The drift toward a vast centralized government and regulation by 
Federal edict of all the facets of American life in business is ever 
increasing. Should we not give careful thought to halting this vicious 
encroachment of the Federal Government by curtailing and reducing 
its intrusion into the very heart of our daily activities? The Mine 
Workers believe that the nationalization of coal mines, or any business, 
is wrong. We believe compulsory arbitration is wrong. e believe 
that the so-called benefits of a socialized state are illusionary and a 
snare and a delusion. But, we say now that such will inexorably 
come to pass with manifold concomitant evils unless calm and careful 
appraisal is given, and given without delay, to the fast rising tide of 
unrest, discontent, uncertainty, and fear arising out of this oppressive 
legislation, which is now so visible all over this Nation. 

Adopt our proposal. Return American business and labor to the 
bargaining table freed of the enervating and destructive influence of 
government by injunction and government by compulsion. 

Such, Mr. Chairman, is the recommendation of the United Mine 
Workers of America. We submit that it is in the public interest and 
merits your thoughtful and careful consideration. 

Mr. Gwinn. Mr. Smith, do you have any questions for Mr. 
Kennedy ? 

Mr. Smirn. Mr. Kennedy, I was interested in your comment about 
buying a sign from the printing plant saying “Diogenes, I am an 
honest man.” I guess that is what your organization was doing down 
in Central City, Ky., when you wanted every filling station operator 
and every baker and every janitor in town to belong to it? 

Mr. Kennepy. I don’t know about that. I don’t know much about 
that situation. 

Mr. Suiru. I have heard a lot about that. 

Mr. Kennepy. I imagine it is local in character. 

Mr. Snirn. Well, it is district 50, is it not? 

Mr. Kennepy. I think it was; yes, sir. 

Mr. Smrru. That is all. 

Mr. Gwinn. Mr. Kearng, do you have any questions? 

Mr. Krarns. I was in hopes Mr. Lewis would come here this morn- 
ing because I feel that he could have made a contribution probably 
that would have helped us in some of the rewriting of this act. But. 
personally, I feel Mr. Kennedy, that Mr. Lewis likes the Taft-Hartley 
law pretty well, and he is just about willing to let it stand as it is. 

Mr. Kennepy. I don’t think so, Congressman. 

Mr. Kearns. Well, do you have more members in your union or less 
members since the Taft-Hartley law? 

Mr. Kennepy. I think we are in about a status quo position and I 
think all unions are about that. 

Mr. Kearns. Your industry has slipped a lot, of course? 

Mr. Kennepy. Yes, but we still maintain a potential membership 
in the waiting list under seniority, and so we don’t lose the members 
as they lose employment. 

Mr. Kearns. Well, the industry has fallen and we are using more 
oil and gas and coal is being priced out of the market as you know, 
for domestic use. 

Mr. Kennepy. I think we are the cheapest coal in the world, Con- 
gressman, and it has been brought about not by high wages, but by 
increased mechanization and efficiency in the industry. 
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Mr. Kearns. Then another reason, I think Mr. Taft took care of 
Mr. Lewis pretty well over in the Senate and a lot of us who helped 
write the law, we are still pretty proud of it and we feel it could be 
changed in some instances. But, as a whole, it is pretty good. 

I do not know how these top labor leaders like Mr. wis expect 
us to have intelligent answers for the questions involved that they 
disagree with, unless they come here and expound them to us. That 
is what we need here. Mr. Lewis did not do it, and we naturally are 
disappointed that he ignored the committee. Personally, I am not 
one who would be willing to coax him to come here. If he wants to 
come, O. K. and if he does not want to come, O. K. That is all I have 
to say. 

Mr. Kennepy. I think his statement is your answer. 

Mr. Kearns. Well, this is canned. 

Mr. Gwinn. Mr. Wier? 

Mr. Wier. I only have one or two questions, Mr. Chairman, and as 
long as Mr, Kennedy is a representative I want to ask him one or two 
questions on his remedy here for our present plight. 

When he said: 

Let us now join in repealing the Taft-Hartley Act in toto, lock, stock, and 
barrel, including the Wagner Act itself, upon which the Taft-Hartley Act is 
founded. 

You are a long-time member of the United Mine Workers, are you 
not, Mr. Kennedy ? 

Mr. Kennepy. Yes, sir. 

Mr. Wier. And I think that you remember back before there was a 
Taft-Hartley Act which followed the NRA, the Blue Eagle, the mine 
workers were having considerable trouble in some parts of the country 
in even organizing the mine workers, or maintaining organization. 

Do you mean to say that the Wagner Act did not contribute con- 
siderable toward the growth and the strength of the United Mine 
Workers / 

Mr. Kennepy. No, it did not, because the United Mine Workers 
were organized practically 95 percent before the Wagner Act was 
enacted. We organized under NRA, or reorganized, not under the 
Wagner Act. 

Mr. Wrer. But in those days, you had a differential contract be- 
cause of the comparable strength between your North and South coal 
operators, 

Mr. Kennepy. We had. differentials between the North and the 
South which were practically wiped out in those first contracts, and 
after NRA. 

Mr. Wier. They were not wiped out until after the Wagner Act 
made it possible for you to do that. 

Mr. Kennepy. Oh, yes; part of it was, Congressman. ‘The 40-cent 
differential, think, was cut down and there is still a differential in 
Alabama and 1 or 2 other Southwestern States. But they had been 
agreed to. 

But we were organized. Not that we did not make progress under 
the Wagner Act—I do not wish to impute that, but we were organized 
before the Wagner Act. 

Mr. Wier. That I know, you have been organized a long, long time, 
in an up-and-down fashion. 

Mr. Kexwr. That is right. 
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Mr. Wier. There were times when your organization was quite 
weak, and it was quite unable to cope with the organization of the 
operators. I remember those days. 

Mr. Krennepy. Well, yes, in those days the agreements were re- 

udiated by the operators following the Jacksonville agreement. That 

is What brought about a bad situation. 

Mr. Wier. But I think you would have some difficulty, also. I 
favor getting the Government out of these collective-bargaining fields, 
but I still maintain that the Wagner Act was certainly a boon to the 
trade-union movement of this country in making it, by law, legal to 
belong to a union, which was illegal in the eyes of management prior 
to the Wagner Act. They had the blacklist, and they had the “yellow 
dog” contract, they had the power to destroy a union the minute they 
saw it coming into being in any institution. 

I think the Wagner Act perpetuated and made enforceable the law 
of the land, that the workers do have a right to belong to a trade 
union. 

Mr. Krennepy. It did help considerably, Congressman. At that time 
I think when the Wagner Act was first enacted, we had about 5 
million union men in the United States. It was done to give some 
sort of balance between industry and labor. Today, we have about 
16 million organized, and I think labor could very well take care of its 
own situation in the absence of the Wagner Act, and in the absence of 
the Taft-Hartley Act. At least, it would give us a chance to see if 
this could not be worked out without Government interference or 
compulsion. 

Mr. Wier. I subscribe to much that is said in this statement, and I 
subscribe to much of it. As a matter of fact, I would like to distrib- 
ute a few of these because I think it is a fine presentation. 

Mr. Kennepy. Thank you. 

Mr. Wier. I think it is a fine presentation of the facts. I do not 
find much accord and agreement here. That is all, Mr. Chairman, 

Mr. Gwinn. Mr. Elliott, do you have any questions? 

Mr. Ettiorr. I have no questions. 

Mr. Lanprum. Mr. Kennedy, I believe you, at one time, were Lieu- 
tenant Governor of the State of Pennsylvania, were you not? 

Mr. Kennepy. Yes, I was, Congressman, unfortunately. 

Mr. Lanprum. Unfortunately ¢ 

Mr. Kennepy. Yes, sir. 

Mr. LAnprum. For whom? 

Mr. Kennepy. For myself. 

Mr. LanDrum. Mr. Kennedy, I am not one of those on the committee 
that is concerned one way or the other about Mr. Lewis’ absence. I 
appreciate the restraint with which you have delivered this very 
strong statement in condemnation of the act. After hearing your 
delivery of it, my opinion of Mr. Lewis has not changed one bit, 
and I am not the slightest bit disappointed that he did not show up. 

I want to ask you 1 or 2 questions. On page 2 of your statement 

ou quote from a statement you made soon after the passage of the 
Naticnal Labor Relations Act of 1947, and say that you said: “The 
Taft-Hartley statute is the first ugly, savage thrust of fascism in 
America.” I want to know why you say that statement now, and why 
you said it then. 
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It is easy to say a thing, but I want to know the basis of it. I want 
to know if it has any real threats of fascism. Tell us what it is. 

Mr. Kennepy. I think where you substitute the state for every- 
thing in our everyday lives, I think that is a species of fascism. Where 
you put into labor relations, the Government with its compulsion and 
its injunctions, and it is really the state taking over the functions of 
collective bargaining. It is the same as Mussolini did in Italy when 
he controlled all of the labor unions. 

Mr. Lanprum. What about the Wagner Act ? 

Mr. Kennepy. The Wagner Act, I do not think, was in that same 
sense. I do not think the Wagner Act contained any injunctions 
and no compulsion that I know of. 

Mr. Lanprum. Do you mean no compulsion for labor? 

Mr. Kennepy. I do not know whether it was labor or industry. Of 
course, industry claimed that all of the compulsion was against them, 
and not against labor. That is why we believe that if the act is set 
aside and on the new basis of more complete labor organization and 
industry, we might have a chance of working out these problems. 

Mr. Lanprum. Do you now contend that there is no compulsion 
against industry in the Wagner Act ? 

Mr. Krennepy. Not so much as we have noticed. We have never 
noticed much in the administration of the act. 

Mr. Lanprum. Then you admit that there is some amount of some 
degree of compulsion against industry in the Wagner Act? 

Ir. Kennepy. I do not think it is ever exercised much. 

Mr. Lanprum. How is that, sir? 

Mr. Kennepy. It is not exercised much. 

Mr. Lanprum. I did not ask you that, I said, “Is it in there?” 

Mr. Kennepy. There is some there; yes. 

Mr. Lanprum. Now, I would like for you to explain for me, if you 
can, the third quotation in that series there, where you say : “It creates 
an inferior class of citizens.” How does this Taft-Hartley statute 
create an inferior group of citizens ¢ 

Mr. Kennepy. Well, to the extent that in order to participate you 
are required to sign the non-Communist affidavit; it creates a situa- 
tion where it poses virtually a guardianship over labor and not very 
materially over industry. There are no injunctions against industry 
in this act. 

Mr. Lanprum. There is provision by which the injunction can be 
applied to 

fr. Kennepy. It never has been applied, and I do not think that 
there—— 

Mr. Lanprum. The fact it never has been applied is not the answer. 
The provisions are there. 

Mr. Kennepy. You are getting into the legal part of this act, and 
we have an attorney here who is very competent to answer that, and 
I do not want to get into a legal argument with you. I have to do with 
the labor relationship and with the collective bargaining under that 
act, and I think we are inferior citizens under that act—that is, labor. 

Mr. Lanprum. Now I would like to have you answer this: Assume, 
for the sake of argument, that the Congress saw fit to adopt the pro- 

osal you have made here this morning that we repeal the whole 
ational Labor Relations Act and leave on the statute books nothing 
except the Clayton and the Norris-LaGuardia Acts. What would be 
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your attitude toward the States taking up the regulation of labor 
and labor-management relations in the respective areas? 

Mr. Kennepy. Well, we have had that situation before. Congress- 
man, I have been on quite a number of these governmental tribunals 
on the old National Defense Mediation Board, on the War Labor 
Board, and an arbitrator in some of the industries for years. It is 
my judgment that you can never get anywhere with a national for- 
mula having to do with labor relations, and it just does not work. 

I think more good could be done by the Mediation and Conciliation 
Service in the Federal Government and in the various other States, 
than you can by compulsory legislation. That has been my experience. 

Mr. Lanprum. You recognize, however, do you not, Mr. Kennedy, 
that a number of States now have labor acts on their statute books? 

Mr. Kennepy. That is true, they have little Taft-Hartley acts. 

Mr. Lanprum. Then how would that affect the labor-management 
relations in those particular States? 

Mr. Kennepy. Well, of course, in our judgment the States would 
follow the national example and would probably repeal them and 
go back to their mediation and conciliation, 

Mr. Lanprum. That is all, Mr. Chairman. 

Chairman McConnety, Mr. Miller? 

Mr. Murer. Mr. Kennedy, I notice on page 6 the statement to this 
effect : 

Every strike and every lockout carries with it the seeds of its own determina- 
tion and solution. The restraints inherent in individuals will operate in the 
mass, in the union and in the economy of the country. 

In what way do you contend that these emergencies carry with them 
the seeds of their own determination ? 

Mr. Kennepy. Well, in the first place, Congressman, I do not know 
of any labor union or the member of any labor union, the membership, 
that wants to strike. They like to see things settled amicably, and 
they resort to a strike only as a last resort. 

Of course, from the inception of the strike, with the pressures on 
both the strikers and the employers, the seeds are really sown for 
a settlement of that particular situation. 

Mr. Mixier. However, has it been the experience that we have had 
strikes before we had Taft-Hartley, and before we had the Wagner 
Act, sometimes very serious and sometimes impairing the economy of 
the country ? 

Mr. Kennepy. Well, yes; we have had strikes. As against Russia 
and a few other totalitarian countries who do not have any strikes, 
I think it is a good, healthy sign in this country that we do have 
strikes occasionally. I think it is an indication that our democracy 
is alive and we are not prohibited from striking. 

I refer you to probably one strike that had international repercus- 
sions in 1903, when Theodore Roosevelt appointed a strike commis- 
sion to adjust that difficulty. The commission settled the strike and 
they made an award and that award established the first industrywide 
agreement in the United States, in my judgment. It affected the 
anthracite-coal industry. 

We have had a number of strikes since, but I do not think we have 
had any that ever brought about a national emergency. There were 
dislocations. 
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Mr. Mitier. Then you think it would be well to revert to that 
situation that obtained as far as the law was concerned, about the time 
of Theodore Roosevelt ? 

Mr. Kennepy. Certainly not, because in the meantime we have got 
the Norris-LaGuardia law. 

Mr. Miuier. Then you would not abandon all regulations? 

Mr. Kennepy. Oh, no, no. 

Mr. Mutter. That is all. 

Mr. Wier. I wanted to ask one more question following Mr. 
Landrum’s questioning. When the Taft-Hartley Act was passed by 
the 80th Congress, it was the contention then that this is the act that 
will govern all employees employed in interstate and foreign com- 
merce in this country. It was a Federal law. 

Now, one of the weaknesses, and I think perhaps you might make 
some comment on this, is that today, instead of it being the law of the 
land covering all those engaged in interstate commerce, today where 
the States are passing laws which are much more strenuous and severe 
on the activities of the workers and there is a tendency, as I observe it, 
for the Federal law to be waived in favor of the State law. 

Mr. Kennepy. Because it is more stringent, the State law is more 
stringent. 

Mr. Wier. That is one of the things that I have some criticism of 
the Federal law. It is here and we apply it where it is applicable but 
when a State has a law that they want to make effective on the 
employers in the State, they use the State law. 

Mr. Kennepy. My understanding of that, Congressman, is that 
there is a provision in the Taft-Hartley Act to permit that very thing 
to be done by the States. But 1 am not a lawyer. However, that is 
my impression of it. 

Mr. Wier. I was going to follow that up by asking you: Have the 
mineworkers in any of the States they operate in found that even with 
the Taft-Hartley Act, that the mine operators in this given State 
prefer, and go into court, under the State law? 

Mr. Kennepy. I think that there is only one State that I know of, 
Congressman, and I think that that is down in the Southwest, where 
that has been used. I think that they had a similar act in Colorado, 
similar to the Taft-Hartley Act, but I do not think it has ever been 
used to my knowledge. It was used once, I believe, in Arkansas. 

Mr. Wier. Then, let me follow that up because I understand the 
United Mine Workers have. a national, or let us say a two-party 
national contract, and one is with the southern operators, and one 
is with the northern operators and the western operators, and all of 
those contracts are entered into under the so-called union-shop 
provision. 

Now, has your right to maintain a union shop in any of these States 
been challenged by the State authorities or by the National Labor 
Relations Board ? 

Mr. Kennepy. Not to my knowledge; no, it has not. 

Mr. Wier. Do you have union shops in your contracts with the 
national operators North and South ? 

Mr. Kennepy. The contract. was made following an injunction 
issued by a Federal judge, in which that union-shop language as such 
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was stricken, and we worked out a new section, so far as it is permitted 
by law. Ithink that that is the present provision. 

Mr. Wier. So far as permitted: by law? 

Mr. Kennepy. Yes, sir. 

Mr. Hopkins. The wording in the contract that you refer to is “to 
the extent and in the manner permitted by law.” 

Mr. Wier. That is what it says in both the northern and southern 
operator’s contract with the United Mine Workers? 

Mr. Kennepy. That is correct. 

Mr. Wier. Now, then, there is no question but what about every 
miner in some parts of the country at least belongs to the United 
Mine Workers. 

Mr. Kennepy. That is correct. 

Mr. Wier. Has the right of your union to cover and include in any 
one of the States been challenged because you are operating under a 
closed shop, or a union shop in some States? 

Mr. Kennepy. Not that I am aware of, sir. I do not know of a 
case. Now, in Ohio they tell me that they have a similar law over 
there and there have been 72 injunctions issued under the Ohio law. 

Mr. Wier. Mr. Kennedy, let me do this—I can see now that you are 
not familiar with all of our operations in the United States, and | 
would apply that question to the attorney. I presume that you handle 
rsigher the cases in which the United Mine Workers become involved 
in law? 

Mr. Hopkins. We use general supervision in the Washington office, 
but the mine workers, for years, have subscribed to the legal pattern 
of using local counsel in the several States where the bituminous fields 
are located. 

Mr. Wier. You are top counsel, are you not? 

Mr. Horxrns. We try to supervise it here in a general way. 

Mr. Wrer. Has the right of your union to a union shop been chal- 
lenged by any of the States in which you have contracts? 

Mr. Horxtns. No, sir, not so far as I know, there is no litigation 
challenging it. The contract section reading as has been quoted to you 
was voluntarily arrived at and it is not prohibited, as we understand 
it, under the present state of the Taft-Hartley itself. 

Mr. Wier. No one, employer or any coal operator, small or big, has 
challenged your right? 

Mr. Hopkrns. Not since 1948. 

Mr. Wier. These men voluntarily come into your union or do you 
have some steward on the job that solicits their membership ? 

Mr. Hopkins. It is entirely voluntary. 

Mr. Wier. And you have almost 100-percent organization ? 

Mr. Hopxtns. I think basically, if Mr. Runinedy will pardon me say- 
ing so, because the men recognize the benefit and the ienes and pro- 
tection that the Mine Workers have afforded them. 

Mr. Wier. That is all. 

Chairman McConnert. I wanted to ask a question or two. Just 
a moment, Mr. Kelley, you may proceed. 

Mr. Ketiry. I would like to vouch for the fact that the members 
of the United Mine Workers of America certainly are loyal and patri- 
otic to their organization, and if there ever was any loyalt manifested 
pe yp elves it is manifested by the members of the United Mine Workers 
of America. 
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I think they do recognize the fact that it has been a great te 
to them and it has to anyone who has had experience In the coal ie. - 
The organization has really lifted them from slavery which a 
before they had an organization. I think you will bear me out in that, 
Mr. Kennedy. 

Mr. Kennepy. I certainly would. 

Mr. Keuury. It was a shame that people had to live under condi- 
tions which they did in many of these mining camps, 1n impoverished 
conditions which they lived, and in difficulties they had et they. 

Mr. Lanprum. Will you yield for a question which I will direct to 
Mr. Kennedy? Has the Taft-Hartley Act retarded or hindered your 
organization in membership, and has it reduced the number of mem- 
bers you have? 

Mr. Kennepy. It has retarded us in what we call some of the non- 
union sections, where strip mining has been engaged in recently. That 
is where they put shovels in to mine the coal, or rather it is to remove 
the surface, and then take the coal out. 

In central Pennsylvania, for instance, in district No. 2, 2 or 3 op- 
erators up there got an injunction, or rather they filed an unfair labor 
charge before the Taft-Hartley board, and the board issued an order 
really prohibiting picketing and organizing work in that whole dis- 
trict. Not only these 3 or 4 mines were effected, but in the entire dis- 
trict organization comprising about 5 or 6 counties in central Penn- 
sylvania; that order applies to the whole district. That is where we 
are prevented from organizing. 

Mr. Miter. But materially, it has not reduced your membership? 

Mr. Krennepy. I would say our membership is about in status quo— 
about what it was previous to the act. 

Mr. Lanprum. That is all. 

Mr. Wier. Let me ask one question in connection with that. How 
about the North Dakota lignite fields where you have attempted time 
and time again to organize the coal miners in the strip mines up 
there. Have you got a union up there? 

Mr. Kennepy. Yes, we have; and a contract. 

Mr. Wier. That is all. 

Chairman McConnetu. Mr. Kennedy, I am very much interested in 
these so-called national emergency strike situations, and I have probed 
them for some time. I am one of those who believe that there are few 
strikes of such an extent that they can really jeopardize the safety 
and welfare and health of the entire country. 

Now, I also believe that a coal strike could produce a national 
emergency. I am not saying that many of the situations you have 
mentioned here should have been necessarily in that category, but I 
think we can, at least theoretically, agree that a coal strike, if pro- 
ee could produce a national emergency. Would you agree to 
that? 

Mr. Kennepy. I doubt under present conditions, Congressman. 
There is only one way in which it could produce a national emer- 
ay: That would be probably actions or repercussions into the steel 
Industry. 

You Tisdale find that approaching the end of a contract period, 
the public utilities and steel operators have stored from 75 million to 
100 million tons of coal. That is in readiness for any emergency 

that may arise. 
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I think we had 74 million tons in storage previous to the situation 
in 1949. Probably it was 50-50, half stored with the steel companies 
and the other half with the public utilities. . 

So, really, I think that there is less possibility of a national emer- 
gency now in coal than ever before in the history of the country. 

Chairman McConneiit. Now you are basing your answer on a 
premise which, while it is correct, could be shifted in other words, your 
premise is that with plenty of reserve coal on hand, no national emer- 

ency would exist, and that would be true. But now let us assume that 
it goes on and on and the reserves are depleted. Then would you say 
that we were facing a national emergency ? 

Mr. Kennepy. If we were, Congressman, I think that the moral 
persuasion of the Federal Government could very readily step into the 
picture and undoubtedly bring about a settlement by using moral 
persuasion instead of compulsion. 

Chairman McConnett. That is assuming that the people you would 
appeal to could be appealed to on that basis. Now, let us forget Mr. 
Lewis for the minute, or yourself, both honorable gentlemen, and 
suppose you have a bad actor in such a parition, hen what hap- 
pens? Should the Government be completely, you might say, shut 
out from using some type of compulsion ? 

Mr. Kennepy. Congressman, I think that you always have in re- 
serve, Congress who could act on a situation if the executive branch of 
Government fell down on the job. If there was a bad actor in any labor 
organization that precipitated this emergency, you always have Con- 
gress as your safeguard in those situations, in my judgment. 

Chairman McConnetz. Would not the logical person to have the 
discretionary decision as to moves be the Chief xecutive? Would 
he not be the logical one to act ? 

Mr. Kennepy. I think he is, and he probably has had that authorit 
ever since the birth of the Republic, and I think it has been exercised. 

For instance, when you had the railroad stoppage, or you were 
about to have it, well, the President stepped in with a memoranda to 
Congress which practically drafted the railroad workers into the 


Army. 

I think that that was a shortsighted step, and I think if he had used 
the influence of his Office to bring both sides together, that probably 
they could have settled it, which they later did, when the Senate 
refused to confirm the House action that was done. 

Chairman McConnet. Now, he has certain discretionary authority 
by the very nature of his Office, you feel ? 

Mr. Kennepy. That is right. 

Chairman McConnett. Would that discretionary authority also in- 
clude the possible use of an injunction if necessary ? 

Mr. Kennepy. Not if we preserved the Norris-LaGuardia Act, but 
I think the moral persuasion and the influence of the President or 
any other high officer in the Federal Government, including the 
Mediation Board, they could probably bring about a solution or a 
settlement quicker than you could if you had a compulsory law in 
effect, or an injunction. 

Chairman McConnety. Even if the use of such procedures are 
discretionary ? 
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Mr. Kennepy. Well, I would not include the injunction as being in 
the discretionary class, Congressman. I do not think that there should 
be any injunctions—period. 

Chairman McConnett. I understand your feelings about it, but, of 
course, you are subject to an injunction Just as I am—we are all sub- 
ject to the possible use of an injunction if we behave in certain ways; 
is that not correct ? 

Mr. Kennepy. That is right. 

Chairman McConnetu. | think the people would roundly criticize 
Congress if we deprived the Chief Executive, in time of national emer- 
gency of the possible use of various types of procedures, and one of 
them could be the possible use of an injunction if necessary. 

Mr. Kennepy. Legally, I do not know much about that angle, Con- 
gressman, but I think this: I have always thought this and I have had 
a lot of experience on these Boards, that mediation conciliations on the 
part of the Government, in my judgment have solved more problems in 
labor relations than the injunction ever solved. 

Chairman McConnetn. 1 would agree with that, and I think that 
moral persuasion and an effort to be reasonable in solving things is 
the very essence of good relationships. I agree with that. But I am 
thinking of times when we have actions which are not in the best inter- 
ests of the public, and then something will have to be done. People do 
not always act honorably. 

I was born and raised in a parsonage, as you know, and I have seen 
many people in action. We do not always have honorable actions on 
the part of individuals, and for that reason and in an emergency, I feel 
we should not deprive the Chief Executitve of this country of the pos- 
sible use of those procedures he thinks necessary to help the welfare of 
the country. 

Mr. Kennepy. I think, Congressman, that the President and the 
Mediation or Conciliation Service, if they are unable to bring about 
a solution of those national emergencies, Congress could very well 
step into the picture. 

Mr. Mititer. May I direct a question to the attorney ? 

The matter of injunction seems to be rather a bone of contention 
in our deliberations here, and it seems to me that Mr. Kennedy made 
a statement a few minutes ago to the effect that there was issued, I 
think in the State of Pennsylvania, an injunction covering an area 
in which there was no labor dispute. Is that correct? 

Mr. Kennepy. That is correct. 

Mr. Horxrns. Yes, sir. 

Mr. Miter. I would like to ask the attorney, under what legal 
procedure is such an injunction granted ? 

Mr. Horxrns. The Board read into its powers under the Taft- 
Hartley Act, the right to make geographical spreads of cease and 
desist orders, even beyond the realm of controversy, although not 
specifically so empowered under the act. 

I will put it this way: That an X coal company brings the charge 
and the charge is heard. A trial examiner in that instance did not 
recommend anything other than a cease and desist in reference to 
the areas covered by the charging companies. But the Board arbi- 
trarily expanding its own powers undertakes to say that there is a 
threat elsewhere to the degree that they will spread it over half the 
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end of the State, utterly removed geographically from the areas first 
affected. 

Mr. Mruier. What do you mean by the Board ? 

Mr. Kennepy. The National Labor Relations Board, under the 
Taft-Hartley Act, functioning as it does. 

Mr. Mixer. It seems to me I have heard it repeated here a great 
many times that this Board was biased and prejudiced in favor of 
the labor organizations. 

Mr. Kennepy. Such has not been the experience of the United 
Mine Workers of America. 

Mr. Miter. In your opinion, could this Board stretch its authority 
just a little farther, and maybe take a precaution that there might be 
abor trouble in some area even outside of this immediate area ? 

Mr. Kennepy. They have done so in one case, arising in West 
Virginia. The order is so broad in the cease and desist that it might 
be interpreted to cover not only the whole State but any part of the 
United States. 

Mr. Mitter. Is there any provision in the Taft-Hartley Act that 
would justify this opinion of the labor board ? 

Mr. Kennepy. We do not so think, or hold, but the Board has a 
tendency as I think you and your congressional experience will know, 
to expand its powers when it is once created. 

Mr. Mitier. That is all, Mr. Chairman. 

Mr. Gwinn. Mr. Kennedy, following the line of questions Mr. 
Landrum asked you, I would like to ask you how it was that the Taft- 
Hartley Act made any difference in the tendency toward fascism? 
In what way did it do that? In what way are you justified in saying 
that our political situation changed then in favor of fascism? 

Mr. Kennepy. Well, insofar as labor relations are concerned, the 
compulsion of the Government with its injunction has in reality thrown 
a guardianship around labor and they have said: 

You are not competent to run your voluntary organizations, and we are going 
to run them for you, and we are going to see that these agreements are made in 
conformity with our views or with the views of government. 

Mr. Gwrnn. Then fascism to you means the use of the force and 
power of government ? 

Mr. Kennepy. In control of voluntary associations of citizens. 

Mr. Gwinn. In control of voluntary associations ? 

Mr. Kennepy. Yes, sir. 

Mr. Gwinn. I was wondering, as that statement was made, what 
Mr. Lewis expected Government to do in the use of force when he con- 
tributed in 1936, $500,000 to the campaign fund? 

Mr. Kennepy. What was that? 

Mr. Gwinn. He expected Government to do something with its force 
then, did he not? 

Mr. Kennepy. Well, not only as affecting the mine workers, but as 
affecting all of the citizenship. 

Mr. Gwinn. Well, that brings me to another question. When you 
so boldly suggest that we create a free society or ‘a free economy by 
repealing both the Taft-Hartley Act and the Wagner Act, you did 
not go on and include the Norris-LaGuardia Act. That you would 
correct, would you not? And you would include that? 
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Mr. Kennepy. No, I would not, because the Norris-LaGuardia Act 
provides the methods and ways with respect to injunctions in labor 
disputes. 

Mr. Gwinn. You want to create or do away with all law and let the 
union be a law unto itself? 

Mr. Kennepy. Oh, no, I want the Norris-LaGuardia Act to remain 
as well as the Clayton Act, and labor now with its potentials is 
strengthened and there has been a balance struck as between labor 
and industry, and I think that on that basis they could probably work 
out their differences. 

Mr. Gwixn. You would not want any laws on the books that would 
make a difference between or create exemptions, of one class that the 
other people did not enjoy, would you? 

Mr. Kennepy. I think that you have that now in the Taft-Hartley 
Act. 

Mr. Gwinn. Well, you did not point it out, except possibly the Com- 
munist affidavit, but we are correcting that. 

Mr. Kennepy. Not only that, but the administration of the act 

Mr. Gwinn. If there is any difference, it should not be, should it? 
One group of Americans should not enjoy exemptions from the law $ 

Mr. Kennepy. That is correct. 

Mr. Gwinn. That is all that I am saying. Then that means when 
you have violence on the picket line as you had up in Pennsylvania, 
and still have down in Virginia, you ought to be restrained or your 
local union should be restrained, ought it not? 

Mr. Kennepy. Who caused this violence? 

Mr. Gwin. I do not care who caused it, the question is should vio- 
lence be allowed to be exempt from the law ? 

Mr. Kennepy. You inferred that we caused it. 

Mr. Gwinn. No, I did not say anything about it. 

Mr. Kennepy. That isthe way I got the import of your question. 

Mr. Gwinn. I said violence, and I do not know who caused it. 

Mr. Krennepy. I do not believe in violence. 

Mr. Gwinn. No, of course you do not, and I think people who com- 
mit violence ought to be subject to the law. Do you think so? 

Mr. Kennepy. Yes, but we have laws without the injunctions to 
take care of that situation. 

Mr. Gwinn. If one person is subject to the law of restraint in in- 
junctions when he commits violence, why should the others not be 
subject to it? 

Mr. Kennepy. There is no question about it, but we have laws to 
take care of that, Congressman, without a Taft-Hartley Act. 

Mr. Gwinn. Well, we have always applied injunction as one of the 
laws applicable. 

Mr. Kennepy. That is the trouble, instead of something out for 
violation of law in creating violence, you issued an injunction to tie 
everybody up. 

Mr. Gwinn. Well, you do not succeed very well in suits to stop 
violence, or in suits for damages. I notice that Mr. Lewis’ testimony 
before the Senate, one of the complaints he makes about the Talft- 
Hartley Act is that under section 301 and section 303, you have been 
subject to suits for damages. Now, he did not name any, and where 
have you been sued for damages? 
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Mr. Kennepy. We will be glad to submit that list, Congressman, 
and I think we agreed to submit it to the Senate committee. 

Mr. Gwinn. Do you not remember any cases, or your counsel re- 
member any cases ? 

Mr. Hopkins. The ones that were cited there, Mr. Congressman, 
were cited merely as typical of the experiences had elsewhere. Two of 
them are, as recited, in Kentucky, and thirteen of them are in Virginia. 

Mr. Gwryn. Well, now, you have never paid any damages, and you 
never had any judgments against you so far, have you? 

Mr. Horxrns. We undertake to combat those suits just as the state- 
ment read by Mr. Kennedy undertakes to outline to you, but the 
mere fact that it is there is an open invitation, Congressman, for op- 
erators in many instances to fall more in love with litigation than they 
do with settlement, and it has brought about a flood of litigation for 
that reason. 

Mr. Gwinn. The fact of the matter is that in the years 1947 to date, 
you have not paid any judgment under 301 or 303 for damages? 

Mr. Hopkins. There have been no final judgments against us. 

Mr. Gwinn. Well, if you were suffering greatly arid the act, be- 
cause of damage suits, you would certainly favs paid one of them by 
this time, would you not? 

Mr. Horxtns. No, sir; I do not quite agree with you, Mr. Congress- 
man. If you should exchange places with an attorney for the mine 
workers, and were put to the test of harassment in mass actions in 
many territories, on facts that we know well do not constitute any legal 
violence but for harassment purposes, and the attendant expenses that 
are incurred and the threats that are imposed, I do not think you 
would differ with the statement made by Mr. Kennedy. 


Mr. Gwaxn. If you are not paying any damages, you are not likely 
d 


to have many suits brought. I would think that would not be a very 
profitable source of lawsuiting if nobody has ever paid a judgment yet. 

Mr. Hopkins. Well, I just observe again, Mr. Congressman, if you 
were sued 13 times in a case under situations that you felt did not 
justify it, and you were sued and harassed again on alleged contract 
violations, you would not be very comfortable about the matter, I 
judge. The fact that you did not finally pay a judgment would not 
necessarily wipe out of your mind the reaction that you have to such 
actions brought against you. 

Mr. Ruoves. Have you in any of these cases that you have won, 
brought an action for malicious prosecution after the judgment ? 

Mr. Hopkins. No, sir; the mineworkers do not believe in litigation, 
and we undertake to say under the contract that they will be settled by 
the mutual agreement of the parties. 

Mr. Ruopes. Let me ask you this: Did you, as a lawyer, feel in any of 
nee cases that you had grounds to bring a case for malicious prosecu- 
tion 

Mr. Horxtns. Mineworkers do not tend to toy with retaliatory liti- 
gation, they would be in the courts suing for—— 

Mr. Ruopes. I asked you a question and I would like to have you 
answer. Did you, asa lawyer, feel you had any grounds for malicious 
prosecution ? 

Mr. Horxrns. I never undertook to explore that avenue in any given 
case as a retaliatory action. 
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Mr. Gwinn. Did you bring any action to dismiss these frivolous 
suits? 

Mr. Horxtns. Yes, sir. 

Mr. Gwinn. What result did you have? 

Mr. Horxkins. In some instances we have been successful and in 
others in motions to dismiss we have been unsuccessful and the cases 
stand for trial. 

Mr. Gwinn. Well, how many suits are now pending? 

Mr. Horxins. Damage actions, you mean? 

Mr. Gwinn. Under sections 301 or 303? 

Mr. Horpxrns. I could not give you a round figure, but I would say 
that I know that 15 are filed and now pending just as outlined, and 2 
more have been filed just in the past week, and there are at least half a 
dozen under the so-called 301 contract section. 

Mr. Gwinn. Where were those suits filed? 

Mr. Horxtns. Kentucky, Virginia, Pennsylvania, and I think Ala- 
bama, as I recall, and perhaps Ohio. 

Mr. Gwinn. You have always been subject to suits for damages, 
have you not? 

Mr. Hopkins. Yes, sir. 

Mr. Gwinn. Well, then, the Taft-Hartley Act has not changed 
your liability one way or the other in suits of damages. 

Mr. Hopkins. Mr. Congressman, it certainly has because the redefi- 
nition of the agency under those sections of the act and the changing 
of the venue or broadening of the jurisdiction of the courts, has cer- 
tainly enlarged it. 

Mr. Gwinn. Mr. Kennedy, you have offices here in Washington for 
the United Mine Workers. Were the welfare funds used to furnish 
those offices ? 

Mr. Kennepy. You say Washington? 

Mr. Gwinn. Or any of your other general offices. 

Mr. Kennepy. Our general offices are here in Washington. No, the 
welfare fund is a separate agency. 

Mr. Gwinn. Were not the funds of the welfare fund used to 
furnish your offices—— 

Mr. Kennepy. Certainly not. 

Mr. Gwinn. That are used in the Mine Workers Union? 

Mr. Kennepy. Certainly not. 

Mr. Gwinn. Well, is Miss Roach’s office not. furnished by money 
from the welfare fund and Mr. Lewis’ office of the United Mine Work- 
ers of America? 

Mr. Kennepy. The welfare fund is separate from the United Mine 
Workers. 

Mr. Gwinn. I did not ask you that question. I asked you, were 
funds from the welfare fund used to furnish your UMW offices? 

Mr. Kennepy. Certainly not. 

Mr . Gwinn. Are you sure of that? 

Mr. Kennepy. I am positive. 

Mr. Gwinn. Does the employer trustee of that fund have an office 
available for him at the fund headquarters? 

Mr. Kennepy. I do not know; that is Mr. Owen, and I think he 
does, and I am not certain of that. 

I happen to be in the anthracite fund and Mr. Lewis is in the bitu- 
minous fund. 
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Mr. Gwinn. Does the employer trustee of this fund have full access, 
equal access, the same as the other trustee in all matters having to do 
with the administration of the fund ? 

Mr. Kennepy. I would assume so, although as I said, I am not 
familiar with the bituminous fund. I am in the anthracite. 

Mr. Gwinn. Perhaps your counsel might answer that question. 

Mr. Horxrys. Well. CSinprooeinn trying my best to answer it 
directly, the welfare fund is a separately created and separate legal! 
entity. Its funds are used, I suppose, in part in its administration 
in setting up office arrangements for its staff. Those moneys are then, 
I suppose, used in some degree in furnishing of office space for its staff. 

But so far as the funds, the moneys of the welfare fund being used 
for the mineworkers as such, in furnishings and otherwise, that is not 
correct as I understand it because the mineworkers have no claim upon 
that fund legally, and it operates separately entirely and apart under 
the tripartite administration provided for by the trust. 

Mr. Gwryn. The question is, does the employer trustee of this fund 
have the same access to the records of the fund and the administration 
of the fund that the labor representative does ? 

Mr. Horktns. The answer is yes. So far as I know I never have 
heard from Mr. Owen any complaint to the contrary. 

Mr. Gwinn. Do the employers who contribute this welfare fund 
“sit So ara and complete accounting reports of the operation of the 

un 

Mr. Horxtns. The contracts creating the trust provide for audits 
and for the audits to be made available at reasonable points. I think 
T can call to your attention the agreement—— 


Mr. Gwinn. The question is do they get them? 

Mr. Hopxrns. If you mean by that, is there published by the fund— 
and I can only speak by hearsay because I am not counsel for the fund 
and I have no part of its legal administration—but it is my under- 
panding that the audits are made public at various times and are made 

e 


available to interested parties and upon request. I recall on two occa- 
sions a couple of years ago when the operators asked for detailed 
accounting, it was made available to them for their study at the offices 
of the fund. The fund provides for the audits. 

Mr. Gwinn. Do they get these audits regularly and completely? 
That is the question. 

Mr. Hopxrns. I think if there is a full audit published once every 
year, I think that that is done. 

Mr. Gwinn. Will you provide the positive information for these 
questions having to do with this welfare fund? Will you be good 
enough to do that? 

Mr. Horxrns. I will be very pleased indeed to communicate your 
request to the legal representatives of the fund itself, and I cannot 
speak for them. I am speaking only from general information, Con- 
gressman, because I have no legal control or direction +f the fund. 

Mr. Gwinn. Will you convey this request so that we ‘day have the 
information ? 

Mr. Hopkins. As to whether or not audits are made and whether 
or not any monevs are expended ? 

Mr. Gwinn. Whether they are made regularly and whether the em- 
ployer trustee has the same access to information; whether he has an 
office that is available to him the same as the employee trustee. 
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Mr. Horxrys. I am sure he has an office available to him. I can 
speak of personal knowledge and I can also speak of personal knowl- 
edge that the audits are made, and I can furthermore say I have never 
heard any complaint or suggestion from the employer representative 
of any inability to function properly in the light of all of the records 
of the fund. 

Mr. Gwinn. Mr. Wainwright, did you have a question there? 

Mr. Wartnwricut. No, thanks, Mr. Gwinn. 

Mr. Gwinn. It is interesting to know in what way these funds are 
being administered. We hear a good deal of talk about the fact that 
it is a one-sided argument. I wonder, do you attend the meetings of 
these fund trustees? 

Mr. Hopkins. No, sir, I am no legal representative of the fund and 
I have no connection with it. 

Mr. Gwinn. Has the fund a legal representative ? 

Mr. Hopkins. Yes, sir, it has its administrative staff. 

Mr. Gwinn. Are you on that, are you one of the fund trustees, Mr. 
Kennedy ? 

Mr. Kennepy. We have in the anthracite, a separate welfare ar- 
rangement. TI happen to be chairman of the welfare fund in the an- 
thracite. 

Mr. Gwinn. Is there any relationship between the benefits paid out 
this year and the anticipated income to the fund? 

Mr. Kennepy. Not in the anthracite, no, because we are jusf living 
from hand to mouth over there as our production is only about 40 mil- 
lion tons as against maybe 500 million in the bituminous. 

Mr. Gwinn. I understand you are living from hand to mouth and 
that is the question I wanted to bring out. That is whether or not 
you are collecting enough in the fund now to pay out the current pres- 
ent rate of benefits that you are paying out ? 

Mr. Kennepy. We only have 3 benefits in the anthracite. We 
have the pension, the death fund, and what we call the “silicosis 
project,” which is a medical project. 

Mr. Gwinn. Now, Mr. Kennedy, do the mine workers have any 
assurance of the continuity of the payments under this welfare fund? 

Mr. Kennepy. Only to the extent of the contract periods. In other 
words, they are paid for the contract periods. 

Mr. Gwrxn. So when he has payments paid to this fund, he has no 
invested interest in that fund that he can count on for years to come? 

Mr. Kennepy. No, the individual does not. 

Mr. Gwryn. So that it is pretty obvious, is it not, that the criticism 
that has been made of this fund is that the welfare fund is used sim- 
ply as a means of jacking up wages? 

fr. Kennepy. I would not agree with you there. 

Mr. Gwixn. You have no assurance, or nobody that has any inter- 
est in that fund has any assurance, that he will get a dime next year or 
the next year or in 10 years from now from that fund. 

Mr. Kennepy. He is assured that while that contract creating the 
fund is in existence, he will get his payments. 

Mr. Gwinn. But he has no assurance of the existence of that fund 
beyond the current year, has he? 

r. Kennepy. He would not have it in any industry beyond the 
terms of the contract. 
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Mr. Gwinn. And yet you are collecting an insurance fund that is by 
all odds higher than any insurance fund of any industry in the United 
States or of the world, for that matter, is it not so? 

Mr. Kennepy. Well, no, that is not true in the anthracite. 

Mr. Gwinn. Well, I am talking about the whole thing. 

Mr. Kennepy. I do not know anything about the bituminous opera- 
tions. 

Mr. Gwrxn. That is one reason we wanted to talk to Mr. Lewis, 
some of us did, about this fund. What is the tax on each ton of coal 
produced for the welfare fund? 

Mr. Kennepy. Forty cents in the bituminous, and 50 cents in the 
anthracite. 

Mr. Gwiyn. That is 40 cents a ton? 

Mr. Kennepy. That is right. 

Mr. Gwinn. That is 13.3 percent of the production cost of a ton 
of coal, is that right? 

Mr. Kennepy. I do not know that the production costs are now. 
We have got to depend on the coal operators to give that to us. We 
don’t know. 

Mr. Gwinn. Well, you know what the cost is to produce a ton of 
coal. 

Mr. Kennepy. I don’t know what the labor cost is, and we are never 
able to get it. 

Mr. Gwinn. How about that, Mr. Counselor, do you know what 
the cost per ton is to produce a ton of coal in labor? 

Mr. Horxrins. Not at all; I am no statistician and do not hold my- 
self out as such, 

Mr. Gwinn. I think it is generally conceded the cost is $3 a ton, 
and if you take 40 cents of that for your welfare fund, which is 13.3 
percent of the total cost of producing a ton of coal, and the man for 
whose welfare fund it is paid does not, or cannot, rely on any vested 
interest in the fund beyond the current year, then the welfare fund 
is a welfare fund in name only; is that not true? 

Mr. Kennepy. I would not say so, no. 

Mr. Ketter. I understand you meant to say that the labor cost a 
ton was $3 a ton, 

Mr. Gwinn. That is what I have always understood, $3 a ton for 
labor cost, for mining a ton of coal. 

Mr. Keiey. That varies considerably from mine to mine and from 
geographical location to geographical location, dependent upon the 
physical condition of the property and whether it is operated by ma- 
chines or whether it is operated by hand. That will vary considerably. 

Mr. Gwinn. We use that $3, and it is not very vital except for the 
purpose of showing a 13 percent rise in the cost which after all 
amounts apparently to an increase of wages and not an increase of 
welfare funds at all. 

Mr. Kennepy. That is not a correct statement, because you say in 
hand-loading mines, you have one cost, and you have one labor cost, 
and in mechanized mines you have another, and in stripping coal you 
have another, and in some mines in this country they are producing as 
high as 15 tons per day per man. 

r. GwINN. Sy much money is there in the welfare fund today? 


Mr. Kennepy. In the bituminous, you mean? 
Mr. Gwinn. In the whole fund ¢ 
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Mr. Kennepy. I can only speak for the anthracite. I do not know 
about the bituminous. 

Mr. Gwixn. How much is there in your fund ? 

Mr. Kennepy. I think approximately about half a million dollars. 

Mr. Gwinn. Half a million dollars? 

Mr. Kennepy. Yes, sir. 

Mr. Gwinn. How many years have you been paying into that fund? 

Mr. Kennepy. Well, we started to pay in about 1947. 

Mr. Gwinn. Now, if you have got a half a million dollars in the 
fund, it will only last for this year, is that not so 4 

Mr. Kennepy. Well, we collect about $14 million a year. 

Mr. Gwinn. And you pay it out at about the same rate? 

Mr. Kennepy. Practically all of it. 

Mr. Gwinn. Do you anticipate that the union will ask for an in- 
crease in the payment to the fund for this year? 

Mr. Kennepy. We have not reached any conclusions on this year, 
Congressman. Our contract 

Mr. Gwinn. If you do ask for an increase, and you get it, you will 
pay that out in the current year in which you receive it, will you not? 

Mr. Kennepy. That is practically true, so far as the anthracite is 
concerned, 

Mr. Gwinn. Then this whole idea of a welfare fund is a pure pre- 
tense, is it not? 

Mr. Krennepy. No; I would not agree with that. 

Mr. Gwinn. How many unfair labor practice cases have been 
brought against the UMWA under the Taft-Hartley Act ? 

Mr. Kennepy. Welly could probably answer that. 

Mr. Hopkins. I have no total at all because they are scattered in 
the various States. The Washington office has no figures on it. 

Mr. Gwinn. How many times have you been found guilty of violat- 
ing the law? 

Mr. Horxrns. I do not know what you mean by violating the law. 

Mr. Gwinn. Violating the law under unfair labor practice. 

Mr. Horxtns. Do you mean how many times cease-and-desist orders 
have been entered against us? 

Mr. Gwinn. Yes, that is right. 

Mr. Horkrns. From the international viewpoint, I think only on 
perhaps two occasions. 

Mr. Gwinn. Then you have not been damaged very much by the 
Taft-Hartley Act in that case, have you? 

Mr. Horktns. Well, Congressman, it depends on your viewpoint. 
You take that end result and you would not take into account the long 
pattern of litigation and harassment that was concomitant and current 
with it. The end results cannot truly reflect the difficulties. 

For instance, in 1949 and 1950, as Mr. Kennedy made reference in 
his paper, the very fact that there lay upon the statute books these 
possibilities of statutory use of injunction against us was constantly 
used by the operators as a reason for failing to negotiate and bargain. 
In addition to that, when they finally brought the unfair labor prac- 
tice charges in December of 1950, they were translated into the injune- 
tion and they were thereafter heard in August of 1950 and in Decem- 
ber of that year almost a year after the injunction was obtained, the 
trial examiner exonerated us on 414 of the 5 points involved. 
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Mr. Gwinn. You have not been hurt very much, then, by unfair M 
labor practices or even by injunctions. hen 
Mr. Horkrys. I do not agree about that conclusion. rate 
Mr. Gwinn. Now, the injunction cases are cases involving violence, ‘Mt 
are they not ? z 
Mr. Horxrns. No, sir; the injunction was obtained on alleged un- ; :°r 
fair labor practice charges by the operators in 1948, whereupon Mr. Bs: 
Denham obtained the temporary restraining order and preliminary aT, 
injunction that prevented the miners from even negotiating on the M 
points involved. 
It is in that case that I point out to you a year later, although = 
estopped of the right to bargain for them, we were exonerated by the 
trial examiner to the degree that the operators took no exception to 
the findings. 
Mr. Gwinn. You would not object to the use of the injunction in 
cases of violence like in Kentucky—Clay, Leslie Counties—and the Vir- 
ginia cases of violence as in the Minton case and in the Louisiana 
Burnham case. 
Mr. Horxtys. There was no such injunction case. The Louisiana 
Burnham case was a damage action brought under a State statute in 
a State court. 
Mr. Gwinn. You would not object to those, would you, as matters 
in which you should be exempt from such action ? 
Mr. Horxtns. I point out to you, they were State actions and the 
State laws take care of that. aaa 
Mr. Gwinn. You do not want to be exempt from State action? M 
Mr. Hopkins. We are not asking any exemptions, Mr. Congressman, te ii 
as I understand Mr. Kennedy and Mr. Lewis’ views. ye 
Mr. Gwinn. You want the law to apply to you that applies to 
everybody. 
Mr. Horxrns. It certainly has been applied with a vengeance. 
Mr. Gwinn. Everybody who is a defendant in a case sometimes 
feels that way, do they not? ain 
Mr. Hopkins. Yes, sir, when it is being repeatedly and currently real 
happening to you, you certainly do. M, 
Mr. Gwinn. Now, when you claim, Mr. Kennedy, to have the M 
right to be the bargaining agency of employees in an unorganized Th 
mine, do you submit the question of whether or not you should be the axed! 
representative to an election under the law? ; M 
fr. Kennepy. Well, you either have an election, and of course, we M 
are not subject to the elections, but we usually get them to sign up Y per 
voluntarily for membership. Ne 
Mr. Gwinn. I understand, and that is the way the teamsters union M 
gets them to sign up. They go to the employer and tell him to Came 
sign up. 
Mr. Kennepy. Now, wait a minute, we get the individuals to volun- fi Be 
tarily sign membership applications. We do not go to the employers. Lou 
Mr. Gwinn. Do you not believe, as a unionman, that you should M: 
have an election of the employees to determine whether or not they officis 
want you as their representative? oh; 
Mr. Kennepy. The signing of the voluntary application for mem- Pe 
bership is just as good in our judgement as an election, and we cannot * M: 
get an election. Mi 


nedy 


LABOR-MANAGEMENT RELATIONS 3191 


Mr. Gwinn. I asked you if you did not believe that you should 
have an election as the law provides to determine whether or not 
the workers want you to represent them ? 

Mr. Kennepy. If we get them to sign voluntary applications, I think 
that that is sufficient. 

Mr. Gwinn. Well, that is the question, whether you get them to 
sign voluntarily, that is just the point. 

Mr. Kennepy. They are there. 

Mr. Gwinn. I understand, but you have been known to send rather 
rough and tough fellows around to get those signatures. 

Mr. Kennepy. I do not know that we have, Congressman. 

Mr. Gwinn. Well, all right. Now, you do not believe in elections 
to determine whether you should be 

Mr. Kennepy. Under the Taft-Hartley law we are not subject to 
those. 

Mr. Gwinn. I asked you the question—do you believe that workers 
should be allowed to vote by secret ballot as to whether or not District 
Number 50 should represent them in collective bargaining ? 

Mr. Kennepy. District Number 50 is a little different from the 
United Mine Workers, Congressman. 

Mr. Gwinn. Or from the United Mine Workers, either one ? 

Mr. Kennepy. I think the signing of the voluntary application is 
sufficient. 

Mr. Gwinn. You do not believe in secret ballot. to determine the 
question ? 

Mr. Kennepy. I do not believe under the Taft-Hartley law in those 
types of elections, no, I do not believe in them. 

Mr. Gwinn. That isall. 

Mr. Ketter. I just want to approach this thing in the Fundamentals. 
In your opinion can the Federal Government enter into management- 
labor relations problems in this country without becoming involved in 
the end in a great deal of legislation? In other words, you legislate 
one point and then you find out that that brings up other points, so 
that you will never be through legislating ? 

Mr. Kennepy. That has been our experience, Congressman. 

Mr. Ketter. That is mine, too. 

The labor policy in this country, it seems to me, has been built 
around our free collective bargaining, and is that right? 

Mr. Kennepy. That is right. 

Mr. Keitiey. How are you going to have free collective bargaining 
if you are passing legislation to restrict it in any sense / 

Mr. Kennepy. You cannot have it. It is impossible. 

Mr. Keuiry. Do you have in your constitution a prohibition against 
Communists being members of the organization and subversives ? 

Mr. Kennepy. Yes, sir; and we have had it there, and we have been 
fighting Communists long before these latter-day opponents ever 
bobbed up on the surface. We have been fighting it since 1923. 

Mr. Ketiey. Do you not think it is rather silly to require union 
officials to sign a non-Communist affidavit when their organization 
prohibits the membership of Communists? 

Mr. Kennepy. I certainly do. 

Mr. Ketiry. That is my thought, too. 

Mr. Battey. Mr. Chairman, I would like to apologize to Mr. Ken- 
nedy for failure to be here during his presentation. I had a commit- 
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ment down at the CAA with some West Virginia folks and I got tied 
up and did not make it back in time. I am sorry. I hope you will 
not look on it as being a discourtesy. 

Chairman McConnett. Before we close, Mr. Kennedy, I am going 
to ask that the counsel be identified formally for the record. 

Mr. Kennepy. That is Mr. Welly Hopkins, counsel of the United 
Mine Workers. 

Chairman McConnetu. Mr. Kennedy, I want to thank you for your 
appearance here, and I want to express my personal appreciation as 
well as that of the committee. 

Mr. Kennepy. Thank you, Congressman. 

Chairman McConne.y. The committee will adjourn now for the 


ay. 

a Congress, we are going to read the apropriations bill and there 
will be voting on various amendments going on steadily all day. We 
are also going to continue tomorrow, with probably final votes to- 
morrow. 

We have three witnesses scheduled for tomorrow, and so we will meet 
at 9:30 a. m. tomorrow. 

The first witness will be the Honorable Cleveland M. Bailey of 
West Virginia, member of the committee. Then, Mr. Edward J. 
Fahy, representing the Rockford Chamber of Commerce, Rockford, 
Ill.; and then Mr. William W. Miller, director of industrial relations, 
Stewart-Warner Corp., Chicago, Ill. 

It is anticipated that we will adjourn tomorrow shortly after 12 
o’clock for the day, also. 

The committee stands as adjourned until 9: 30 a. m. tomorrow. 

(Whereupon, at 12:30 p. m., the hearing was recessed until 9:30 
a. m., Wednesday, April 29, 1953.) 
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WEDNESDAY, APRIL 29, 1953 


House oF REPRESENTATIVES, 
ComMiITreE ON Epucarion anp Lapor, 
Washington, D. C. 

The committee met at 9:30 a. m., pursuant to recess, in room 429, 
House Office Building, Chairman Samuel K. McConnell, Jr., 
presiding. 

Present : Representatives McConnell, Gwinn, Smith, Kearns, Bosch, 
Holt, Rhodes, Wainwright, Frelinghuysen, Barden, Kelley, Lucas, 
Bailey, Perkins, Howell, Wier, Elliott, Landrum, Metealf, and Miller. 

Present also: John O. Graham, chief clerk; Fred G. Hussey, minor- 
ity clerk; Edward A. McCabe, general counsel; Jock Hoghland, as- 
sistant general counsel; Russell C. Derrickson, chief investigator; and 
Ben H. Johnson, investigator. 

Chairman McConnetu. The hearing will be in order. 

The first witness this morning will be the Honorable Cleveland M. 
Bailey, of West Virginia, and we are particularly pleased to have our 
colleague, Mr. Bailey, appear before us and give us his ideas in regard 
to the Labor-Management Relations Act, and also have him discuss the 
bill, H. R. 3361. 

Will you proceed, Mr. Bailey ? 


STATEMENT OF HON. CLEVELAND M. BAILEY, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF WEST VIRGINIA 


Mr. Battery. Mr. Chairman and my colleagues of the committee, 
for the purpose of the record, I am Congressman Cleveland M. Bailey 
of the Third West Virginia District. My appearance is in support of 
H. R. 3361, designed to eliminate government by injunction from our 
labor-relations laws. 

(The bill referred to is as follows:) 


[H. R. 3361, 83d Cong., Ist sess.] 
A BILL To amend the Labor-Management Relations Act, 1947, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the National Labor Relations Act, as 
amended, is hereby further amended as follows: 

(a) Section 10 (a) of such Act is amended to read as follows: 

“(a) The Board is empowered, as hereinafter provided, to prevent any person 
from engaging in any unfair labor practice (listed in section 8) affecting com- 
merce. This power, except as herein otherwise expressly provided, shall be 
exculsive, and shall not be affected by any other means of adjustment or pre- 
vention that has been or may be established by agremeent, law, or otherwise: 
Provided, That the Board is empowered by agreement with any agency of any 
State or Territory to cede to such agency jurisdiction over any cases in any 
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industry (other than mining, manufacturing, communications, and transporta- 
tion except where predominantly local in character) even though such cases 
may involve labor disputes affecting commerce, unless the provision of the State 
or Territorial statute applicable to the determination of such cases by such 
agency is inconsistent with the corresponding provision of this Act or has re- 
ceived a construction inconsistent therewith.” 

(b) Strike out all of section 10 (j) of such Act. 

(c) Strike out all of section 10 (1)of such Act. 

(d) Strike out all of sections 206 through 210, inclusive, of such Act. 

(e) Strike out all of section 302 (e) of such Act. 

(f) Section 502 of such Act is amended to read as follows: 

“Nothing in this Act shall be construed to require an individual employee to 
render labor or service without his consent, nor shall anything in this Act be 
construed to make the quitting of his labor by an individual employee an illegal 
act; nor shall any court issue any process to compel the performance by an indi- 
vidual employee of such labor or service, without his consent; nor shall the 
quitting of labor by an employee or employees in good faith because of abnor- 
mally dangerous conditions for work at the place of employment of such employee 
or employees be deemed a strike under this Act; nor shall any court of any State 
issue any process, pursuant to the common law, statute, or otherwise, inconsist- 
ent with the provisions of this Act or to enforce such provisions.” 

Mr. Barer. I am convinced that injunctions in labor disputes are 
neither equitable nor efficient. Indeed, it is repugnant to the whole 
basic American constitutional doctrine of government by due process 
of law. 

The consequences of the injunction in labor disputes is not a matter 
of speculation. There is a full record that goes back for 60 years to 
show that the labor injunction is not an instrument of law in a democ- 
racy but an instrument of oppression against the workers’ right to 
join an organization of his own choosing. 

The latest chapter in that record is being written now in the Taft- 
Hartley law, and again, I want to get across to you that the wicked 
consequences of Taft-Hartley injunction are not matters of conjecture, 
but the outcome of more than 5 years of experience. 

Now, let us take a look at the record. I don’t know of a better 
authority on the labor injunction than the distinguished Justice of 
the United States Supreme Court, Mr. Frankfurter. More than 20 
years ago, before he became a member of the Highest Court, Mr. Frank- 
furter had this to say: 

The injunction cannot preserve the so-called status quo; the situation does 
not remain in equilibrium awaiting judgment upon full knowledge. The sus- 
pension of activities affects only the strikers ; the employer resumes his efforts to 
defeat the strike free from the interdicted interferences. Moreover, the suspen- 
sion of strike activities, even temporarily, may defeat the strike for practical 
purposes and foredoom its resumption, even if the injunction is later lifted. The 
law’s conundrum is which side should bear the risk of unavoidable irreparable 
damage. Improvident denial of the injunction may be irreparable to the de- 
fendant. The necessity of finding the facts quickly from sources vague, em- 
bittered, and partisan, colored at the start by the passionate intensities of a 
labor controversy calls at best for rare judicial qualities. It becomes an impos- 
sible assignment when judges rely solely upon the complaint and affidavits of 
interested or professional witnesses, untested by the safeguards of common law 
trials, personal appearance of witnesses, confrontation, and cross-examination. 

Justice Frankfurter and his coauthor wrote this 23 years ago, before 
the Norris-LaGuardia Act, before the Wagner Act, and before col- 
lective bargaining achieved the strength that it has today. But this 
statement could have been written in 1953, and the authors would not 
have to change a single word—it is a correct appraisal of the situation 
today. 
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The Taft-Hartley law and the State courts are the two main sources 
of injunctions today. The Taft-Hartley injunctions stem from four 
main provisions: 

1. 10 (j) authorizes the Board, in its discretion, to seek an injunction 
in any unfair labor practice complaint prior to any hearing on the 
merits. 

2. 10 (1) mandates the Board to seek an injunction before hearing 
on the merits in any complaint against unions involving secondary 
activities or jurisdictional disputes. 

3. 302 (e) provides for injunctions restraining violations of the 
provisions dealing with checkoff of dues and health and welfare funds. 

4, 208 provides for injunction in connection with emergency dis- 
putes. 

The 10 (j) discretionary injunction has been used infrequently. 
The 10 (1) mandatory injunction has been used widely, and nobody 
really knows how frequently the threat of a mandatory injunction has 
brought a union to its knees. 

The application of section 10 (1) illuminates the worse features of 
the injunction. Look at a case in point. It involved an AFL affiliate, 
the National Farm Labor Union, in a dispute with one of the largest 
growers in the United States, the Di Georgio Co. May I ad lib there 
to remind the committee that I was the chairman of the subcommittee 
that held the hearings in the famous Di Georgio case in California, in 
1950. 

First the company had refused to bargain with the union on the 
ground that it was composed of agricultural employees who are not 
protected under the act. The general counsel, Mr. Denham, agreed 
with the company’s position. Then the company filed an 8 (b) (4) 
charge against the union. This is the unfair- Theo: -practice charge, if 
found meritorious by the general counsel, which makes mandatory 
that he seek an injunction. The general counsel agreed with the com- 
pany and petitioned for an injunction. The injunction was granted 

Now all of this happened before the case was actually reat by the 
Trial Examiner. With the injunction still in effect the Trial Exam- 
iner heard the case against the union, and recommended that it be 
dismissed. 

The National Labor Relations Board agreed with the Trial Exam- 
iner, and dismissed the case against the union. Only then, months 
later, was the injunction against the union vacated. But by that time 
the strike was lost, and the union virtually destroyed. 

I want to recall to you a part of the quote from Mr. Frankfurter: 

The suspension of strike activities, even temporarily, may defeat the strike 
ver or purposes and foredoom its resumption, even if the injunction is later 
li 

This is precisely applicable to Farm Labor Union’s strike against 
Di Georgio. The injunction is granted. The strike is suspended. 
The Board finds the general counsel’s arguments without merit. 
Which is another way of saying that the general counsel was wrong 
and should not have asked for the injunction, and the court should not 
have granted the injunction. The injunction is vacated but too late 
to do the union and its members any good. The strike has already 
been lost and the local has been destroyed. This could not have hap- 
pened if there had been a full hearing and opportunity for examina- 
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tion and cross examination of witnesses; in other words, the American 
way. 

Again, let me ad lib by reminding you when Mr. Denham was on the 
stand this was the case in which I said to him: “You had your neck 
out a mile.” He was wrong and he acknowledged here on the witness 

stand that he was wrong about it. 

Mr. Wier. Before you leave that, Mr. Congressman, if I remember 
this case, was not the legal action involved in whether or not these 
workers in agriculture came under the law ? 

Mr. Bamey. That is what the general counsel should have decided 
in the first place and there would not have been all of the disturbance 
that was created. The Board finally got around to making a ruling 
to that effect, but the damage had been done. 

Mr. Wier. Then your position is that here was an injunction that 
was issued—— 

Mr. Bartry. An abuse of the use of injunction. 

Mr. Wier. You are putting words in my mouth, I am asking you 
the question. 

Mr. Battery. I was just anticipating the gentleman from Minnesota. 

Mr. Wier. Wait a minute, I want to ask you a question. Then here 
was an injustice done in the case of the use of the injunction, an in- 
justice done in this case, on the basis that the injunction should never 
have been issued in the first place, if those involved were aware of the 
law as they later interpreted it, is that correct ? 

Mr. Battery. That is true. Then, too, Mr. Wier, the case was com- 
plicated by the activities of a group called the Associated Farmers. 
There they organized raiding squads somewhat similar to what the 
unions have been accused of, to chase the union men out of the com- 
munity. 

That is the case, if you will recall, where all of these famous and 
deplorable and inexcusable living conditions among the Mexican 
laborers was centered there at that particular place. 

May I digress long enough to say that the United States Immigra- 
tion Commissioner, who testified at the hearings, said that he had 
raided within the previous three months, the farm on three separate 
occasions and took a total of 315 illegal Mexican wetbacks off the farm 
in three different visits they made. 

Mr. Wier. How many employees were employed on the farm when 
you were there? 

Mr. Bartey. At that-time I believe there was something between 
700 and 800, as T recall. It is quite an operation. Their activities are 
not only centered there at that particular place near Bakersfield, but 
they have activities all over California and they are the owners of 
the Baltimore and New York and Chicago food markets. 

Chairman McConnetz. Will you proceed, Mr. Bailey? 

Mr. Batiey. The Di Giorgio case is not the only horrible example. 
Listen to these figures. At one point, 43 cases involving the manda- 
tory injunction reached the Board. In 16 of these cases, the Board 
found that the general counsel’s contention on the 8°(b) (4) charges 
were without merit, or the Board refused to accept jurisdiction. 

Put another way it amounts to this: In more than one out of every 
three cases unions were subjected to injunction proceedings on grounds 
which later turned out to be defective. 
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The 10 (1) injunction provision of the Taft-Hartley Law gives 
one Government official vast, unreviewable authority to apply for an 
injunction on any grounds which he sees fit. The statute prescribes 
that the general counsel make a “preliminary investigation” before 
he petitions for the injunction. But what is a “preliminary investiga- 
tion”? This seems like a very feeble safeguard for the exercise of so 
great a power. 

Nor do the Federal district courts, where the injunction is applied 
for, offer much protection to the respondent. Three out of every four 
injunctions applied for were granted. 

This situation is not necessarily an adverse reflection on the integrity 
of the Federal courts. A Taft-Hartley injunction proceeding is after 
all not a private suit, but one in which an agency of the United States 
Government intervenes presumably to protect a public interest. The 
full weight and prestige of the Federal Government are put behind 
this action. 

The busy docket of a Federal district court does not permit any 
detailed probing of the allegations and great weight is necessarily 
accorded to the argument of the general counsel. There is, of course, 
no opportunity for examination or cross-examination of witnesses. 

The 10 (1) injunction situation is in fact quite paradoxical. On the 
one hand, the chances are better than 3 to 1 that a Federal judge will 
grant an injunction on hardly more than a brief argument and perhaps 
a few affidavits. Violation of the injunction secured on this basis will 
carry with it contempt penalties. On the other hand, a decision of the 
National Labor Relations Board, arrived at after a full hearing before 
a trial examiner, with opportunity for all interested parties to examine 
and cross-examine witnesses carries no penalty for violation whatso- 
ever. <A year later perhaps a circuit court of appeals may grant the 
Board’s petition for enforcement. Then, and only then will the de- 
fendant refuse to comply with the Board order, at his peril. 

The provision for a mandatory injunction is one-sided. The Taft- 
Hartley law provides for these injunctions only against certain unfair 
labor practices of unions. The unfair labor practices of employers 
are not subject to mandatory injunction. 

Does this mean that only union acts are of such emergency char- 
acter that judicial restraints are required forthwith? This, I submit, 
is not supported by the facts. 

If I thought that the prehearing injunction made any sense, I would 
advocate that employer unfair labor practices be subject to mandatory 
injunctions as well. For example, an employer refuses to bargain 
with the representative of the majority of his employees. The union 
can disintegrate while the NLRB proceeds to grind out a decision. 
The decision may come a year or a year and a half later. It will take 
another year to get enforcement in the courts. Sure, ultimately, the 
Board may be able to direct the employer to bargain in good faith on 
the pain of contempt. But what i happened to the union in the 
meantime? It has disintegrated. The members have left the union 
or they have been discharged from their employment. 

Is this kind of situation, which is not at al unusual, less urgent than 


the alleged unfair labor practices of a union against an employer? 
Yet in one case the due process of the NLRB is good enough. But in 
the other case, where the employer is allegedly hurt, we need an 
extraordinary remedy. 
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The 10( j) injunction, that is, the discretionary injunction, has not 
been used a great deal by the Board. But even so, it has been used in 
the great majority of cases against unions rather than against 

f the Congress really wants quick action on unfair labor practices, 
let’s do it by speeding up the processes of the Board. Let’s give them 
more money for field examiners to investigate charges more quickly. 
Let us give the Board more money to hire enough trial examiners so 
that cases can be heard speedily. 

But let us not get speed at the expense of the basic rights of the 
parties to a full hearing. 

Now, I would like to direct your attention to the use of the Taft- 
Hartley injunction in emergency disputes. My comments at this 
time are concerned with the injunction aspects. I do not want to get 
into the question of emergency disputes in its broader aspects at this 
time. 

Aside from the question of fairness, which I want to get into later, 
it seems to me that there can be no question that the injunction is not 
effective in settling emergency disputes. The way to prove this point 
is to look at the disputes in which the Taft-Hartley injunction ran 
its course. 

The atomic-energy dispute of 1948 was settled after the 80-day 
injunction had expired. Only after the injunction had expired did 
the parties sit down and bargain. With the assistance of the Federal] 
Conciliation and Mediation Service, the dispute was settled after 50 
hours of almost continuous bargaining. 

The bituminous coal strike of March 1948 was settled during the 
period of the injnnction. But what settled the dispute was not the 
injunction. A district court upheld the interpretation of Trustee H. 
Styles Bridges with respect to the pension fund. Shortly after, the 
dispute was settled. 

The maritime dispute of 1948: The Atlantic and Gulf Coast phase 
of the dispute was settled just before the injunction was expiring. It 
took a 3 months’ strike after the injunction expired for the west 
coast dispute to be settled. 

The east coast longshoremen’s strike of 1948: The dispute was not 
settled during the life of the injunction, and when the injunction 
expired the strike was resumed. 

ituminous coal strike of 1950: An injunction was issued but the 

men did not return to work. Judge Keech rejected a contempt cita- 

tion against the union leaders. Only when the injunction no longer 
threatened did the parties return to bargaining and ultimate settle- 
ment. 

In the copper dispute of 1951, some of the disputes were settled 
before the injunction and others after. 

What emerges from this recital of the facts? Cyrus Ching, the 
esteemed former director of the Federal Conciliation and Mediation 
Service could say, as early as 1948: 

Provision for an 80-day period of continued operations, under injunctive order 
of a court, tends to delay, rather than facilitate settlement of a dispute. Parties 
unable to resolve the issues facing them before a deadline date, when subject to 
an injunction order, tend to lose a sense of urgency, and to relax their efforts. 


_In most instances, efforts of the service to encourage the parties to bargain 
during the injunction period, fall on deaf ears. 
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As you read the record of the emergency disputes injunction, I just 
cannot see how anybody can say that the injunction is an effective 
instrument for dealing with emergency disputes. Overwhelmingly, 
the settlements took place in spite of the injunction and after the in- 
junction had run out. 

Nobody should really be surprised that, as Mr. Ching says, “efforts 
of the service to encourage the parties to bargain during the injunc- 
tion, fall on deaf ears.” And this gets to the one-sidedness of the 
injunction. 

There is no incentive whatsoever for the employer to bargain dur- 
ing the injunction period. The employer is subject to no pressure 
because the Government has alined itself on his side by forcing the 
workers to go back to work. Why should he bargain? Why should 
he make any concession ¢ 

It seems to me that the Taft-Hartley injunction in so-called emer- 
gency disputes is morally wrong. It is morally wrong because the 
Government says in effect : 

We do not care about the wrongs and rights in the dispute. But in any emer- 
gency dispute we are going to put the Government squarely on the side of the 
employer and prevent the organized workers from any concerted action in pro- 
tection of their interests. We, the Government of the United States, will force 
the workers to work for the profit of a private employer. 

The menace of the injunction stems not only from the Taft-Hartley 
law. It stems also from the increasing number of inunctions granted 
by State courts in violation of and conflict with provisijons of Federal 
law. 

A long time ago, 1912 to be exact, a distinguished Congressman 
from my State, a man who served the district that I now represent in 
the Congress, made the classic statement on the subject of State injune- 
tions. This man said that reported injunction cases— 
show at least five glaring abuses which have crept into the administration of 
this remedy. I name them: The issuance of injunctions without bond, the issu- 
ance of injunctions without detail, the issuance of injunctions without parties, 
and, in trade disputes particularly, the issuance of injunctions against certain 
well-established and indispensable rights. 

The man who made this statement was John W. Davis, later the 
residential candidate of my party, and one of the great corporation 
awyers of our generation. Mr. Davis was right in 1912 and his state- 

ment is right today. 

But something has been added since 1912. In 1931 we wisely passed 
the Norris-LaGuardia Act. The act forbade Federal courts from 
granting injunctions in labor disputes unless certain procedural re- 
quirements were met, which added up to a rule of reason in exercising 
this great judicial power. 

In recent years the pressure for injunctions has shifted to the State 
courts. The courts in many of these States have become virtual 
injunction factories. 

njunctions have been issued by these State courts which restrain 
activities i egg protected by Federal law or otherwise regulated 
by Federal law. Contrary to the Constitution, which assures primacy 
to Federal legislation, State courts are increasingly invading Federal 
jurisdiction. This is bad law and bad public policy. 
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It is bad law on constitutional grounds. As Chief Justice Vinson 
ut it in a recent case, “Congress occupied this field and closed it to 
tate regulation,” 339 U.S. 454, 1950. ‘ 

It is bad law because State courts are making determinations in 
the field of labor-management relations which have the effect of frus- 
trating congressional objectives. The Taft-Hartley law in section 7 
protects rights of self-organization, only to have State courts grant 
injunctions without hearings, which abrogate these rights. 

It is bad public policy because, for better or for worse, the Congress 
has constructed a logielative design for the regulation of labor-man- 
agement relations, only to have this structure eaten away by State 
court injuctions. 

I think I can summarize the burden of my statement in this way: 

1. The concept underlying the labor injunction is utterly foreign to 
our constitutional system of due process of law. 

2. The Taft-Hartley injunctions against unfair labor practices are 
one-sided, vest arbitrary power in one Government officer, and deprive 
working people of the right to bargain collectively and to join unions 
of their own choosing. 

3. The Taft-Hartley emergency disputes injunctions make the Gov- 
ernment automatically an ally of the employer in a dispute and 
deter, rather than encourage, settlements through free collective bar- 

ining. 

4, The increasingly promiscuous granting of injunctions by State 
courts abrogates federally protected rights. 

The purpose of the bill which I have introduced is to eliminate 
Government by injunction from the Taft-Hartley Act, and restore 
the Norris-LaGuardia Act to its original scope. Hence, this bill 
eliminates from the Taft-Hartley Act all of the provisions for injune- 
tions, including the 80-day injunctions against so-called national emer- 
gency strikes. In addition, the bill would make it clear that the yuris- 
diction of the National Labor Relations Board to prevent unfair labor 
practices is exclusive and that State courts are not to inject themselves 
into this field. 

President Eisenhower, during one of his campaign speeches, ex- 
pressed gratification that the Norris-LaGuardia Act was enacted dur- 
ing a prior Republican administration. He perhaps gave a little 
more credit to the Republican Party for Norris-LaGuardia than is 
due to it on the record, since the House of Representatives had a 
Democratic majority when the act was passed, Nevertheless, it is true 
that when the bill was enacted, the Senate was nominally Republican, 
and that President Hoover, who signed it, was unquestionably Re- 
publican. But, if the Republican Party is to take credit for its share 
in the enactment of Norris-LaGuardia, it must cooperate in re-instat- 
ing this law to its original scope and effectiveness. 

That means that the Taft-Hartley Act’s four separate authoriza- 
tions for labor injunction provisions are: (1) the authorization to 
the Labor Board in section 10 (j) to seek a temporary injunction in 
any unfair labor practice case prior to any hearing on the merits be- 
fore the Board; (2) the direction to the Board in section 10 (k) to 
seek a preliminary injunction prior to any Board hearing, against 
unions in all unfair labor practices cases involving secondary strikes 
or boycotts or jurisdictional disputes; (3) the provision for injunc- 
tions against violations of the restrictions laid by section 302 of the 
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act on the checkoff of dues, union welfare funds, and so forth; and (4) 
the 80-day injunctions against so-called national emergency strikes. 
As President Eisenhower has said: 

Injunctions will not settle the underlying fundamental problems which cause 
a strike, 

In order to end government by injunction, the intervention of State 
courts in labor disputes falling within the jurisdiction of the National 
Labor Relations Board must also be stopped. To that end, this bill 
would restore to section 10 (a) the provision contained in the Wagner 
Act, declaring that the jurisdiction of the National Board to prevent 
unfair labor practices is exclusive, and would add to section 502 a 
declaration that no State court shall issue any processes inconsistent 
with or to enforce the provisions of the Federal act. 

Perhaps a good way to finish my statement is to quote a distin- 
guished student of industrial relations, respected by both management 
and labor alike for his impartiality. Iam referring to Prof. Edwin E. 
Witte, of the University of Wisconsin: 

Probably the greatest evil of the use of the injunction in labor disputes lies 
in the feeling it creates among the union people, particularly their leaders, that 
the Government is against them. This is a reaction, not only unfavorable to 
the development of sound labor-management relations on a self-governing basis 
but, if carried far, a menace to our Government and all our institutions, including 
our economy of free enterprise. 

And I might add, Mr. Chairman, as a concluding paragraph, that 
the basic objective of statement of policy of the Congress was to guar- 
antee to labor the right to strike and the right to bargain collectively. 

I listened with considerable interest some days ago to the presenta- 
tion of John L. Lewis, president of the Urfited Mine Workers, before 
the Senate Labor Committee, in which he suggested the repeal of all 
of the labor legislation except the Norris-LaGuardia Act and the 
Clayton Act. 

I may say that the quotation that I made from John W. Davis was 
made on the floor of the House in 1912 and he was one of the advo- 
cates of the passage of the Clayton Act. His opinion of the inter- 
ference of State courts in national legislation as embodied in the first 
labor-relations act, the Clayton Act, was given at that time. 

I might add, too, that I would agree to go along with the idea 
expressed by the president of the United Mine Workers, if I have 
assurance that it will lead free and unhampered collective bargaining 
and not interference with the rights of the workingman to strike. 

That concludes my formal statement, Mr. Chairman. 

Chairman McConnetu. Mr. Gwinn, do you have any questions? 

Mr. Gwin. I think that I should exercise restraint in view of my 
very high respect for my esteemed colleague on the other side. I have 
no questions. 

Chairman McConnett. Mr. Smith? 

Mr. Smirn. I have a question. You mentioned the fact that you 
were on the Di Giorgio investigating committee, but you did not sign 
the report, did you? 

Mr. Perkins. What committee is that? 

Mr. Smirn. The Di Giorgio investigating committee. Mr. Bailey 
testified in the beginning that he was on that commiteee, but he did 
not sign the committee report. 
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Mr. Battey. I did not sign the committee report because my position 
in not signing the report. was justified and substantiated by the later 
ruling of the Labor Relations Board which sustained my position on 
the matter. 

Mr. Sairu. I believe that committee made this finding: 

The way in which the union presented its evidence showed that this committee 
has been induced to spend its time and taxpayer’s money to publicize the leader- 
ship of a labor organization which has no contracts, no grievances, no strike, no 
pickets, and only a handful of members. Its only apparent reason for existence 
is its voluble leaders. 

Mr. Batitny. Now, let me say to the gentleman that when we got 
around to holding the hearings, the very things that I pointed out 
there had been accomplished—the union had practically been de- 
stroyed. Some of the former union members were driven out of the 
country, probably to the extent of riding them out on a rail. 

Mr. Smrrn. The committee did not make any such findings as that. 

Mr. Battery. Well, I did not make the report, the report as I recall 
was signed by a gentleman by the name of Nixon, and a gentleman by 
the name of Tom Steed, of Oklahoma. There were only 3 of the 5 
members of the subcommittee at the hearing. 

Mr. Sarru. It says here—you mentioned about these wetbacks— 
and it says: 

The report states there is no evidence that the fruit corporation ever 
smuggled any alien into the United States, or hired an illegal alien knowing his 
status. The union charges in this respect appear to be completely unfounded. 
In any event, they throw no light whatsoever on the issues involved in this labor 
disturbance. 

Mr. Battey. The two members of the committee could have taken 
from the sworn testimony at that hearing the testimony of this United 
States immigration official who testified, and if you will read on down 
the hearings you will see his testimony of the raids he made on that 
farm, and took Mexican wetbacks. It is a part of the record. I had 
a lot of reasons why I did not sign the report. 

Mr. Smiru. I believe this union presented a film here entitled 
“Poverty in the Valley of Plenty,” and the committee was led to be- 
lieve it was taken on the Di Giorgio farm, is that not right ? 

Mr. Battey. That is right. 

Mr. Smiru. Later they found out that there weren’t any of these 
pictures taken on the Di Giorgio farm. 

Mr. Batter. Some of them were taken there because I would take 
an oath that they did have a picture of the weed patch, that is the place 
where a lot of these Mexican wetbacks lived in hovels. Now, that I 
recognized, and that is one of them, and I could say was actually taken 
on the scene. How they got the picture, I cannot say, but it was the 
famous weed patch. 

Mr. Smirn. Now, Mr. Bailey, on page 12, you state that it creates 
among the union people, particularly their leaders, the feeling “that. 
the Governinent is against them.” Do you think, in the last 6 years 
of this Government of ours, that the labor unions feel that they are 
being imposed upon and that they are not being supported by the 
Government 

Mr. Battey. My answer to the gentleman from Kansas would be 
this: That I sat here as a member of this committee and I heard the 
president of the national CIO demand repeal of the Taft-Hartley 
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law. You, yesterday, heard the vice president of the United Mine 
Workers demand repeal of the Taft-Hartley statute. 

Mr. Smirn. They are not talking about the repeal, they are saying 
that they feel that they are imposed upon by their Government. 

Mr. Batter. They want to stop that imposition by repealing the 
statute. Now, in the case of the leader of the American Federation of 
Labor, he came in advocating that he would go along with proper 
changes in the labor-relations law, but on a direct question he still 
said he was for repeal of the Taft-Hartley Act, and that is a matter 
of sworn testimony here. So all three of your major labor groups are 
on record before this committee as favoring repeal of the entire 
statute. 

Now, that is exactly what I meant in that statement there, they 
feel that they are being discriminated against. Perhaps the presi- 
dent of the United Mine Workers is not so wrong that we take these 
laws off the books for a year or two and let them sit down around the 
table and bargain collectively, and then if they do not get along and 
it does not work, then the Congress can pass some regulations in line 
with the needs at that time. 

I would not be afraid to just clear it all and let them sit down and 
bargain collectively. 

Mr. Smirn. Well, I am perfectly willing to abolish all labor laws. 

Mr. Battery. At least we would get a better and unbiased view of 
the situation after they had had an opportunity to bargain for a 
year or two. 

Mr. Smirn. That is all, Mr. Chairman. 

Mr. Gwinn. I wanted to ask for a clarifying question and a date. 
Will the gentleman from West Virginia say whether or not this so- 
called Di Giorgio committee which Mr. Smith referred to was a Demo- 
cratically appointed committee in the Democratic Congress, the 81st 
Congress? Is it not true that this was a Democratic committee, 
headed by Lesinski, and with Tom Steed, a Democratic member from 
Oklahoma, serving on it. You indicated that Nixon signed the report, 
but I understand it was a Democratic Party committee. Is that not so 4 

Mr. Battery. I would be glad to clear the record up for the gentle- 
man from New York. John Lesinski of Michigan was chairman of 
the Labor and Education Committee at the time, and he ay oer 
me as chairman of a special subcommittee on education. On that 
committee was myself, Mr. Steed, and former Representative Irving, 
of Missouri. On the Republican side was Mr. Nixon and Mr. Morton. 

Now, I was working under handicaps in this respect: We started 
off after making some invesitigations here in the East, we started off 
in Oklahoma with hearings at Oklahoma City. Mr. Steed was present 
and I was present and I believe Mr. Irving was present—at least at 
1 or 2 of the hearings near his home in Missouri. At no time did 
Mr. Nixon join the committee until we arrived at Bakersfield. 

Now, I was assigned to conduct 23 hearings on educational matters, 
and 1 hearing on the labor dispute at Bakersfield. That was special 
instructions from Mr. Lesinski. A1l of the other hearings I held were 
hearings on educational matters. 

When we got to Bakersfield on a Friday afternoon, as I recall, the 
first time that Mr. Nixon had put in an appearance for the committee 
hearings was at Bakersfield and he was accompanied by the Con- 
gressman from that district, Tom Werdel, who lived at Bakersfield. 
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Mr. Steed can verify this. His wife was seriously ill and had been 
taken to the hospital, and he was extremely anxious to get home. 

When Mr. Nixon showed up, I excused Mr. Steed and I got to think- 
ing Mr. Nixon was going to go ahead with this committee for the Cali- 
fornia hearings and up in the Northwest, and much to my surprise 
he did not show up after the labor hearing was over. Mr. Steed had 
already gone and I had to wire St. Louis or Kansas City, and have 
Mr. Irving fly out before I had a quorum for the committee to con- 
tinue the hearings. 

Now, the committee report—I made no attempt to write one because 
when I returned to Washington I found that Mr. Steed and Mr. Nixon 
had gotten together and prepared a report without ever consulting 
the chairman of the subcommittee. I had planned that we would get 
together when we got back to Washington, and write a report, a fair 
report, but when I looked over the report that they had prepared I 
could not possibly sign it because it was not a true statement of the 
facts. What they used I had no quarrel particularly with, but the 
fact of the matter was that they passed up a lot of the important 
testimony that had a bearing on the case. 

So I did not sign it. That is the story. 

Mr. Gwinn. At any rate, so far as this Congress is concerned, and 
as far as this committee is concerned, the only report that was filed by 
the subcommittee which Mr. Lesinski appointed was filed by Tom 
Steed, Richard Nixon, and Thruston Morton. 

Mr. Battery. Asa result of your question, Mr. Gwinn, I am making 
the minority report now. 

Mr. Gwinn. I assumed that that would be done. 

Mr. Barter. I don’t know whether you would call it a Democratic 
subcommittee or a Republican subcommittee—I guess it would prob- 
ably have to be tagged with being Democratic. However, a combina- 
tion of Republicans and Democrats wrote the committee report. 

Mr. Barven. There is one little question I would like just to get 
cleared up. Do I understand that you advocate the removal of the 
entire field of injunctions in labor relations? 

Mr. Bartey. I said, in reply to the gentleman from North Carolina, 
I said that I would be willing to go along with the proposals of the 
president of the United Mine Workers if it would bring an assurance 
that we could have free collective and unhampered bargaining, and 
the right of a unionman to strike. 

You will agree with me that in the 80-day injunction he is denied 
that right for a period of 80 days. 

Mr. Barven. Well, I am a little leery about agreeing with the 
gentleman on the subject. 

Mr. Battey. That is one you can safely stand on. 

Mr. Barven. What I was after was that, as I understood it, you pro- 
posed to remove it entirely from the Labor Relations Act, and I sup-' 
pose that would be removal of the right to issue an injunction to force 
pee a with the National Labor Relations Board by industry, 
as well. 

Mr. Battery. Would you state that again? 

_Mr. Baroen. I said that would also include the removal of the pro- 
vision whereby the Labor Relations Board can apply to the Federal 
courts for an injunction to enforce the orders. 
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Mr. Baitey. It eliminates all of the injunction provisions except 
the restricted injunction contained in the Reis taneriie Act, and 
that is a direct answer to your question. It taixes out all injunctive 
procedures of all nature. 

Mr. Barpen. And you would have no power of the court to enforce 
the order of the National Labor Relations Board ? 

Mr. Battery. It would take out the National Labor Relations Board 
if you went so far as recommended by Mr. Lewis, which would mean 
the repeal of the Wagner Act as well as the Taft-Hartley Law. You 
would not have any National Labor Relations Board; you would go 
back to the old Clayton Act and the Norris-LaGuardia Act which 
would permit the employer and the employee to sit down around a 
table and bargain freely without any interferences, without any re- 
strictions by the National Labor Relations Board or injunctions or 
anything else. 

If they could not get an agreement, and it happened to be in an in- 
dustry that might lead to a national emergency, then the same proced- 
ure that we have right now would hold good. Congress would have 
to take action on recommendations of the President. 

Mr. Barpven. I am not going to pursue the gentleman’s position, but 
I would call to his attention: If you did that and abolished, so to 
speak, the Wagner Act and the National Labor Relations Act, then 

ou would be subjected to all of the State laws, injunctions, court re- 
ief and freedom of action of the State courts just as they were before 
bom passage of these acts. You know, I am not too mad about that 
idea. 

Mr. Barry. Well, it would, of course, give the State courts more 
freedom of action, but that condition exists in my State of West Vir-. 
ginia at the present time, Mr. Barden. 

Under the Taft-Hartley law, they will start a strike, and they do 
not come to the National Labor Relations Board. If there is any 
picketing going on over in West Virginia they have a Redman’s Act 
over there that forbids more than three people getting together creat- 
disturbance of any kind. 

o you know, Mr. Barden, that I do not know just how many we 
have right at the present time, but back when we started these hear- 
ings we had several miners in jail as a result of an injunction secured 
under that State law actually serving for contempt of a court order. 
What is more, that is much more prevalent than it is to put a man in 
jail only in a few instances under the Taft-Hartley law, and under 

‘ederal courts have people go to jail. Maybe they will threaten to 
send the president of the United Mine Workers, but they did not send 
him to jail, they finally put a fine on miners. But in your State courts, 
that is a frequent occurrence in my State. 

Now, I think the old members of this committee understand clearly 
my position in this matter. My basic objection to your present labor 
relations law is the abuses under the injunction. 

Let me say to the gentleman from North Carolina that I grew up 
in a State in which Federal injunctions were used to stop the organiza- 
tion of the miners, to break up their union, and I think I recalled on 
prior occasions that those troubles started along about 1916 and 1917, 
during the First World War period, and had reached their peak along 
about 1921. The miners stood for it about as long as they could, liv- 
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ing under government by injunction, being tossed out of their homes 
and put in jail, and what have you. 

That was until they put on a hig armed march down in the southern 
part of the State. Despite the fact that the Constitution of the United 
States insures a man accused of crime a right to a speedy trial in the 
district in which the crime was committed and by a jury of his peers, 

when they arrested the leaders of those miners and one of them was 
a Baptist preach or, did they try them in the southern district court 
of West Virginia? They dragged him clear across the State to 
Charleston, in Jefferson County, where there is not a single union la- 
bor man that I know of, purely an agricultural territory, and they 
tried them in the same courtroom in which they tried John Brown 
for treason. They tried them before a three judge United States 
court, not a jury of their peers, and sent some of them to prison for 
10 to 15 years. The preacher got 10 years. 

Now you understand why I am opposed to injunction proceedings 
in labor disputes. I have seen it worked out through two decades 
in the State of West Virginia, and we West Virginians do not want 
to see the return of that kind of possibility of that kind of labor 
rejaiions. 

You would not find a single member of the West Virginia delegation 
in the Senate or the House that is not basically opposed to the use of 
injunctions and against the Taft-Hartley law, and I actually believe 
if there is a test vote that should come on this matter that the single 
Republican from the State of West Virginia will also vote, because 
that is the feeling of the people back in West Virginia. 

It has been a State in which the abuses of the use of injunctions 
has been much more than in any other State in the Union. We just 
do not want any more of it. 

There are some things in the Taft-Hartley law which I could not 
find much objection to, but if there wasn’t anything else wrong with 
it, I would be against it because of these injunction procedures, 
because of the abuses of them. I know we have to have the use of 
inipuctony but it is the abuse of the injunction that I am talking 
about. 

Mr. Barpen. I did not mean to prolong the gentleman’s discussion, 
but I cannot refrain from saying that I do not share the distrust and 
fear of either State or Federal courts that the gentleman does, be- 
cause I think they are a bulwark of protection for the rights and 
liberties of the people of this land, and the day we attack our courts 
or begin to tear them down or put them into disrepute, we are gnawing 
at the very foundations of our way of life. 

Mr. Battery. I agree with the gentleman from North Carolina, and 
nothing I have said here attacks the dignity of the courts. 

We must maintain the dignity of the courts, but let me say to you 
I have a partial solution to the proposition of the use of contempt in 
court cases. 

In most of the cases where contempts occur, and people are sent to 
jail, the contempt is not committed in the presence of the court. Now, 
in any instance where a contempt is committed in the presence of the 
court, we have to maintain the dignity of the court and the judge 
should immediately assess a penalty he thought adequate. 

But in a case where a court has issued an injunction, like for in- 
stance, the Goldsborough case here against the United Mine Workers, 
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and some miner away over in some Kentucky county, or up in some 

Pennsylvania county, who may never have heard of the injunction— 
the existence of it—he does something. That fellow is subject to a 
jail term or a jail sentence for contempt. 

Now, I say where the contempt is committed out of the presence of 
the court, that before the court can administer any sentence for con- 
tempt, there should be a jury trial to determine the intent and the 
extent of the contempt against the court’s dignity. That will break 
up a lot of it. 

Chairman McConneti. Mr. Howell? 

Mr. Howett. I have no questions. 

Chairman McConnewu. Mr. Kearns. 

Mr. Kearns. Well, I also enjoy listening to Mr. Bailey, whether I 
agree with him or not. I think he is quite a colorful fellow. 

Mr. Batter. Well, thank you. 

Mr. Kearns. You know, if I were John L. Lewis—— 

Mr. Bartey. If he will stop right there—— 

Mr. Kearns. If I were John L. Lewis, and I could not appear any 
place, I would certainly draft you to appear for him, because you do 
a swell job. When you sit over there and question witnesses lots of 
times, you will say: “Now, I am doing it as a coal miner.” And 
another day you are doing it as a school teacher, and another day you 
are saying It Is as a country superintendent of schools, but I have never 
heard the gentleman say he was doing it as a salesman. I think that 
you are a pretty good salesman and you ought to bring that in some- 
time over here. 

Mr. Battery. Thank you. 

Chairman McConnetu. Mr. Perkins? 

Mr. Perkins. Mr. Chairman, I certainly wish to compliment the 
gentleman from West Virginia. I can assure you that the president 
of the United Mine Workers, Mr. Lewis, has always been able to take 
care of himself and ably handles himself before any committee. 

I had the pleasure of listening to his testimony a couple of days 
ago, over before the Senate labor committee, and I heard numerous 
questions propounded. At the conclusion of the statement I heard 
the Senator ta West Virginia, Senator Neely, congratulate Mr. 
Lewis, in which he stated that he had been appearing over there for 
approxiinately 29 years and of all of his appearances in the past, his 
appearance on that occasion was unexcelled. 

I certainly, since the question has come up before this committee, 
wish to state that the president of the United Mine Workers has 
taken care of himself well in appearances before this committee in 
the past, and if he could have testified here yesterday, he would have 
handled himself as skillfully as he had always done in the past. 

That is all. 

I do wish to compliment the gentleman from West Virginia on his 
presentation here today. 

Mr. Barry. Thank you. 

Chairman McConnetu. Mr. Wier? 

Mr. Wier. Mr. Chairman, I think all of the tributes have been paid 
to our colleague, but I think he is attempting here sincerely and fo. 
estly to point out something that has been rather missed in all of these 
hearings that we have heard, and that is in the first place I think I am 
sure that you are for repeal of the complete act. But that hanging 
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in jeopardy the labor movement still has some problems with the 
Taft-Hartley Act, and what you are pointing out here, I assume, is 
what I think is universally agreed to in the whole trade union move- 
ment, and that is on the assumption that this administra‘’ .. or the 
last administration, or the next administration that comes into power, 
— just cannot dodge the responsibility of labor-management re- 
ations. 

It is probably one of the more important problems in our domestic 
economy, constructive and friendly labor-management relations. Most 
of them point out, as President Eisenhower aid, that there are things 
in this Taft-Hartley Act that are subject to revision. Those revisions 
should be made, and I think almost everybody contends for that. 
But most of the witnesses appearing before this committee go down 
through the act and pick out all of the sections of the act to deliberate 
on. 

You single out, in my opinion, the one important section of the 
bill that perhaps all of labor is in accord on, that the most vicious part 
of the Taft-Hartley Act is the injunctive process, and because of the 
manner in which the injunctive process or the injunctive section can 
be invoked, it does appear to labor generally that the Government 
supports the contention that the injunction is a Government weapon. 
The court does not have much leeway. 

So you are laying quite a bit of stress here today that this is the 
provision that you are most concerned with. 

Mr. Bamry. May I say to the gentleman from Minnesota, and I 
will only take a half a minute of the committee’s time, that he recalls 
my activities in our attempt to repeal the Taft-Hartley law in the 
8ist Congress. After we had submitted on the floor of the House 
the Thomas-Lesinski bill, there was a substitute called the Wood bill 
immediately offered, and after a bitter battle it was finally substi- 
tuted for the Thomas-Lesinski Act. 

In an effort to offset the Wood bill there was a hurried conference 
called of some of the Democratic leaders, and included both northern 
and southern Members of Congress to try to work out a substitute 
which we finally did work out called the Sims substitute. 

I sat in on this conference and we agreed to some changes that 
mollified the law, and changes asked by the A. F. of L. and the CIO, 
which appeared in the Sims substitute. But when we got down to 
the question of doing away with injunctions, the conference decided 
against my position, and I picked up my folder and said: “Gentle- 
men, I am sorry to miss any further association with you very able 
gentlemen, but if that lousy injunction procedure is still in the Sims 
substitute when it is offered on the floor tomorrow, I am going to 
offer an amendment to strike it out.” 

I wrote the amendment and handed it to the gentleman from Ken- 
tucky, who offered it and argued it on the floor, and we got 136 votes 
to strike the injunction procedure out of the Sims substitute. When 
they failed to do that, I was one of the number of Democrats who 
voted against the Sims substitute because it still carried the injunc- 
tion. Then I joined with the rest of the Democratic and Republican 
Congressmen to send it back to committee, and I have been trying to 
sit on it here in committee as best as I could. Unless we can make 
some decided improvements, I am for still sitting on it in the com- 
mittee. 
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One of those improvements would be to do something about these 
injunction procedures. 

Mr. Wier. Well, I am happy that you brought up that last state- 
ment, “to do something about the injunctive process” because today I 
do not think anybody can deny the fact that the Government has 
taken a position on this injunctive process that is one sided. That is, 
a trade union that is involved has no opportunity to defend itself until 
after an injunction has been processed and put into effect and some 
way crippled the situation. 

I think the workers of this country on the injunction process were 
much happier and felt that they did, or that they shared an equal 
opportunity in an injunctive process prior to the Taft-Hartley Act 
when they were allowed, on a notice from the court that a request 
had been made for a restraining order or an injunction, that before 
the restraining order or injunction could be used against the workers 
it would be subject to a hearing at which time the union would be able 
to defend itself against the acts alleged in the request of the manage- 
ment. 

Would you feel that that was a modification that was well in order 
as an improvement in the act? 

Mr. Baitry. Yes. 

Mr. Wier. I share your views somewhat that the question of getting 
complete repeal of the Taft-Hartley Act 

Mr. Battery. Let me say to the gentleman that my position is based 
largely on constitutional grounds. We see the President of the United 
States nominated and the Senate of the United States confirm appoint- 
ees to the judiciary, and they are selected primarily on their knowl- 
edge of the law and on their fairness and their honesty and their 
ability to use discretion. That is what they are appointed for, and 
they are appointed for life. 

Along comes the Taft-Hartley law and denies that judge the dis- 
cretion to use his own judgment and it says “you must issue this in- 
junction and it is a mandatory procedure.” Is that not right? 

Chairman McConne.u. The judge has his own discretion whether 
he grants it or not. He has discretion whether he grants the injunc- 
tion. The General Counsel has to seek it if he thinks it is justified 
but the judge has discretion, and it is incorrect to say that he has no 
discretion. 

Mr. Wier. That is what I said a while ago. I have no miners and 
so I am not speaking for the miners. I am speaking for all of organ- 
ized labor and the so-called independent unions that are confronted 
with the same problem when they get involved. 

The problem today is that the workers that become involved feel 
that the Government is on the other side because one man, whoever 
he may be, makes the determination of whether he shall request an 
injunction against a union, is that not true? 

Chairman McConne.u. He said the judge had no discretion. I 
deny that. 

Mr. Mercatr. I got a different impression from Mr. Bailey’s testi- 
mony than my friend from North Carolina received. I did not get an 
attack upon the State courts, and I want to say, as a former mem- 
ber of a State court, that I have issued injunctions and have partici- 
pated in issuing ex parte injunctions upon affidavits and preliminary 
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hearings, and then learned upon the return date that the injunction 
was issued upon misinformation or a misunderstanding and would 
have to be dissolved. 

I think Mr. Bailey expressed confidence in the integrity of the 
courts, in the integrity of the courts in ordinary process; that is, after 
due hearing and confrontation of witnesses and cross-examination, 
that these decisions should be made. I want to say, as a former mem- 
ber of a State court, that I feel that is the way that they should be 
made, too. The discretion of the judge should not be moved until 
there has been such evidence, and I believe that is the point Mr. Bailey 
was trying to make. 

There is discretion to issue these preliminary injunctions and Mr. 
McCabe, the other day, cited some figures that showed that the judge 
had refused at times to issue a preliminary injunction even on the mo- 
tion of the General Counsel. But the court should not be put into a 

sition of having to issue, or having its discretion moved on a pre- 

iminary affidavit, or upon a perfunctory showing by the General 
Counsel. 

Many times, as a judge of a State court, I have thought that I was 
put in an unfair position in having to rule and to make a decision 
upon an incomplete showing by affidavits and so forth. Under this 
act the judge does have to rule, and he either has to determine whether 
the injunction shall issue or not, upon incomplete evidence and upon 
2 yf to confront witnesses and watch their appearance upon the 
stand. 

I believe that there is the evil that Mr. Bailey is trying to point out 
and to show it. It is not that the judge does not have any discretion— 
he does have—but he exercises his discretion in a limited field, and has 
not the full opportunity of Anglo-Saxon law to make the proper de- 
cision. 

Mr. Wier. I will finish by saying this: That I think Congressman 
Metcalf has done a much better job in trying to express my views to 
you, Mr. Bailey, than I could have done, and so I will return my time. 

Mr. Barry. May I say to the gentleman from Minnesota that he 
is a distinguished former jurist in his home State of Montana, and I 
am a layman and I have no knowledge of the law as such. I am 
speaking from experience and from things that I have actually lived 
with over in the State of West Virginia. 

Mr. Barpven. I would not argue the law with the witness, but I have 
a slight tendency to do so with my friend from the great West. Do I 
understand the gentleman to advocate the removal of the right of 
judges to issue temporary restraining orders? 

Mr. Mercatr. In labor-management cases; yes. 

Mr. Barpen. Well, is it bad to issue a temporary restraining order? 

Mr. Mercatr. It is not always bad, it is just an imposition. 

Mr. Barven. If it is bad for one group of American citizens, why is 
it not bad for the others? 

Mr. Mercatr. In the sense that it is not the proper solution to these 
labor-management relation matters. 

Mr. Barven. I am not talking about that; I am talking about the 
purpose of a temporary restraining order being to hold things in 
status quo, as is. 

Mr. Mercatr. Because of the peculiar nature of labor-management 
relations, and because of the fact that people and people’s relationships 
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with each other are involved, it is impossible to hold that very fluid 
condition in status quo. 

Mr. Barpen. Well, now have you ever seen a temporary restraining 
order issued that was not inconvenient to one side or the other? 

Mr. Mercatr. Never, it is always inconvenient, but where property 
on a warehouse shelf, or where land out in a field is involved, it is rela- 
tively easy to maintain the status quo. But as Mr. bauey pointed out 
this morning, while that temporary restraining order is in effect, or 
the preliminary ifjunction is in effect, the union is losing members. 
So it is impossible to have the status quo. 

Mr. Barpven. Well, is it not more important to preserve the rights 
of people than it is to lose a member of a union ? 

r. Mercatr. The fundamental rights of people are of paramount 
importance to us on this committee. 
r. Barpen. That is what I have been thinking. 

Mr. Mercatr. I think all of us think that, but the important thing 
in labor-management relations is to preserve the fundamental rights 
of the American people in collective bargaining in accordance with 
section 1 of the act. 

You cannot preserve collective bargaining by having preliminary 
injunctions net attempting to maintain the status quo by an injunc- 
tion issued without hearing, and without notice, and without con- 
frontation or cross-examination of witnesses. 

Mr. Barpen. Now, the gentleman knows full well that the judge 
issuing an injunction has rather wide scope to satisfy himself that 
there is sufficient reason and just cause to issue that temporary injunc- 
tion. 

You are talking about losing membership. I am sure the gentle- 
man does not advocate that because there is a union card in a man’s 
pocket that it is evidence of a preferred citizenship, and that he is 
exempted from certain restraints that the courts of the land have 
sg around him. Now, I am sure the gentleman does not mean 
that. 

Mr. Mercatr. Not at all. 

Mr. Barven. I just recited a case the other day where there was a 
contract existing between the union that was operating the plant— 
a contract existed between that union and management, and they were 
in agreement and there was no trouble. Then this other union moved 
in and they proceeded to blow up the power plant and they proceeded 
to tear up the buildings, and they proceeded to tear down the lines and 
break the windows out. It was necessary to do something to stop that 
situation and an injunction was issued and it stopped it. 

A temporary injunction was issued until all of the evidence could 
be brought in and until the witnesses could be summoned and until 
both parties could come in. But, pending that time between the point 
where something had to be done and the time when you could get the 
witnesses there, I do not see that the gentleman would advocate that 
lives continue to be jeopardized, that homes continue to be shot at, and 
the rights of people and property be destroved just because you do not 
want to issue the temporary injunction and want to wait. 

Mr. Mercatr. I see no reason why the injunction should have any 
concern in such a situation, where lives are in jeopardy, and where 
violence has been committed, and where there has been violation of 
either State or Federal laws. We have ample laws to protect the 
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person of individuals upon whom the offenses are committed, protect 
property and at the same time protect the rights of the person alleged 
to have committed the offense. We have criminal laws that should 
be enforced. 

As I pointed out to the gentleman from New York the other day, 
when an injunction is issued the same officers have to enforce that 
injunction who enforce the criminal laws. If a sheriff of a county 
fails to keep his oath of office, and fails to preserve the peace and dig- 
nity of the State in his county or in his district, you would have an 
injunction come in, but the same man who enforces that injunction is 
the same sheriff who goes down and serves the injunction. The judge 
does not go down and the bailiff of the court does not go down. It is 
the same officers who are sworn to enforce the peace and dignity of the 
State. 

When an injunction is issued, you then take away from these people 
who have allegedly committed crimes of violence, all of their consti- 
tional rights of trial by jury, all of their rights of facing and con- 
fronting their witnesses. You bring them into a charge of contempt 
of court rather than a charge of committing a specific crime under laws 
that have been evolved over many, many centuries. 

Mr. Barven. If the gentleman will read his statement, I think he 
would like to amend it. 

Mr. Mercatr. I recall] nothing that I would like to change. 

Mr. Barven. The gentleman may not, but I am quite sure that the 
gentleman cannot be in favor of temporary injunctions and then op- 
posed to punishment for contempt of that temporary injunction. 

Mr. Mertcarr. I am not in favor of a temporary injunction. I am 
only in favor of an injunction to enforce an order of the court. I do 
not believe the courts have any business in these labor-management 
cases when there are other laws, such as the criminal laws of the State, 
that should be ap lied. 

Mr. Barven. The gentleman just said he was in favor of temporary 
injunctions where property and lives and so forth were in jeopardy. 

Mr. Mercarr. Oh no; I did not. 

Mr. Barven. You mean you are not in favor it it, then? 

Mr. Mercatr. Where there are property and lives in danger, in 
jeopardy, we have ample laws, ample laws in the criminal law with 
protection to each side that should be enforced, and an injunction has 
no business in such a category. 

Mr. Barven. For anybody ? 

Mr. Mercar. For anybody. Police laws are amply able to take 
care of that situation. 

Mr. Barven. The laws of your State are different, apparently ? 

Mr. Mercaur. They are not different. 

Mr. Barven. Do you mean you cannot get a temporary injunction 
in your State? 

r. Metcatr. That is right, and that is a good law. 

Mr. Barven. When was that law smelt 

Mr. Mercatr. It was never passed, it is judge-made law. 

Mr. Barpven. I thought the gentleman stated he had issued tempo- 
rary injunctions. 

_ Mr. Mercarr. We issue plenty of them, temporary injunctions in 
many civil cases, but we do not issue temporary injunctions in my 
State in labor-management cases. That is by a long series of decisions. 
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Mr. Barpen. It cannot be done in any State when the labor- 
management law and the Federal Government have preempted that 
field ; is that right ? 

Mr. Mercatr. We have had labor-management difficulties in the 
State of Montana, my good friend, since back in the nineties, when the 
Western Federation of Miners came in. 

Mr. Barpen. I cannot remember that far back, but I might state to 
the gentleman that we are just about as far apart mentally as we are 
in our States geographically. 

Chairman McConne ut. Mr. Miller, did you have a question ? 

Mr. Miter. I am sorry that I missed the statement, or the main 
statement of my colleague Mr. Bailey. If I had known that he was 
going to be on the stage I would certainly have been here to hear him. 

Mr. Metcalf has taken up in detail the very thing that I had in mind, 
that you suggested, Mr. Bailey, and personally I think that I should 
agree with Mr. Metcalf, at least in part, and perhaps with Mr. Barden, 
in part. I just recalled to mind something in the Federal Constitution 
with regard to search and seizure, to the effect that safeguarding the 
sanctity of the home and of property, that no person or no place shall 
be searched or seized but upon order of the court sustained by probable 
cause and supported by other affirmation. ‘Those are not the exact 
words of the Constitution, but it is the import of it. 

Now, I wondered whether since the framers of the Constitution 
would throw that much safeguard around the home and the property 
of the individual, we should not throw that same safeguard around 
the home and the property of the individual who is making his living 
by his daily work. 

I have in mind that the temporary injunction issued without evi- 
dence on both sides of what must be a controversial issue, certainly 
would be in violation of this part of the Federal Constitution. 

Mr. Battery. May I say that my opposition to the injunction is basic. 
Tt is a violation of the constitutional rights of the people involved. 
Let me say to the gentleman I was very much interested in the com- 
ments of Mr. Metcalf on the matter of law enforcement. Back in the 
late tens and the early twenties of the State of West Virginia, the law 
was not enforced by the sheriff. The coal companies imported thugs 
from all sections of the country, and Baldwin-Phelps detectives I 
believe they were called, and the first thing they did was to swear 
them in as deputy sheriffs. They were not paid out of the treasury 
of the county in my State, they were paid by the coal companies, and 
they were sworn in as deputy sheriffs. 

In 16 counties of the southern part of the State of West Virginia, 
for a period of 12 or 14 years, if a man wanted to vote, if a miner 
wanted to vote, he went to the polls with a guard on each side of him, 
with guns strapped on him, and he voted an open ballot or he didn’t 
vote at all. Ido not want to return to those conditions, and there are 
provisions in the Taft-Hartley law that may develop that will bring 
us back to the same serious question. 

I think what he said was very well applicable to the situation that it 
is the lack of proper law enforcement. The coal companies owned all 
of the county officers including not only the sheriff but the local judge. 
It was a terrible situation. 

Basically I am opposed to the abuses of the use of the injunction in 
labor matters, because I have seen it abused beyond any reason, and in 
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fact my State lived under government by injunction for a number of 
ears rather than under the civil laws. We do not want any more of 
it in West Virginia. 

Mr. Mixter. In other words, or in part at least, do you contend 
that the injunction under the Taft-Hartley law as it may now obtain 
is at least possibly an action ex parte? 

Mr. Battery. There is no question about it. 

Mr. Mixter. That is a thing to which personally I would object. I 
think that it is quite important and as important to protect the indi- 
vidual human rights as it is the property rights. 

Mr. Battery. It should apply equally to all, as all laws should apply 
Peed to everyone. I am not arguing against the statute as a whol 
I am here to present the question of injunctions, and I say the use of 
them is being abused, and they will continue to be abused as occasions 
arise if we leave the injunction procedures in the act. 

All I am proposing is that we strike out the injunction procedures 
in labor relations, and let them bargain freely and without any restric- 
tions and without anything else. They have recourse to the court if 
they want to go that far, but let them first reach an agreement by col- 
lective bargaining. That is without any restrictions or without any 
interferences on the part of the Government. 

Mr. Miter. I have no further questions. 

Chairman McConnetu. Mr. Bailey, I want to express my personal 
pleasure and also on behalf of the committee for your appearance 
today, and there is no question of the fact that you have stimulated 
some lively discussion. 

Chairman McConnetu. The next witness is Mr. Edward J. Fahy. 
I observe you have a 5914-page statement here. What is your purpose, 
to read it or summarize it for us? 


STATEMENT OF EDWARD J. FAHY, REPRESENTING THE ROCKFORD 
CHAMBER OF COMMERCE, ROCKFORD, ILL. 


Mr. Fauy. Mr. Chairman, I will only summarize my statement. 

‘May it please this committee, my name is Edward J. Fahy. I am 
engaged in the private practice of law and am a member of the law 
firm of Shultz & Fahy. My law practice is devoted entirely to counsel- 
ing and representing yaph es tne in the field of employer-employee 
relations. My home and office are in Rockford, Il. 


I appear before you as a representative of the Rockford Chamber 
of Commerce. There are at least 412 manufacturing plants in our 
city of 100,000 people; and therefore, the Labor Management Rela- 
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tions Act of is an important guidepost in the everyday function- 
ing of our local economy. Consequently, the people of Rockford are 
deeply interested in the present work of this committee. 

It is our purpose to ——- to you briefly the details of these actual 
experiences in the sincere hope that you will find these experiences 
helpful to you in your deliberations. With that in mind, I have filed 
a rather lengthy statement for your review. My oral presentation 
this morning will be limited to an outline of the principles that are set 
forth in that statement. 

Chairman McConneww. Right there, you wish this statement to be 
received into the record ? 

Mr. Fany. If you please. 
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Chairman McConneui. Without objection, it is so ordered. 
(The statement is as follows :) 


PREPARED STATEMENT OF Epwarp J. FAHY IN BEHALF OF THE ROCKFORD Omamem 
oF CoMMERCY, ROCKFORD, ILL. 


My name is Edward J. Fahy. I am engaged in the private practice of law and 
am a member of the law firm of Shultz & Fahy. My law practice is devoted 
entirely to counseling and representing employers in the field of employer- 
employee relations. My home and office are in Rockford, Il. 

I appear before you as a representative of the Rockford Chamber of Commerce. 
There are at least 412 manufacturing plants in our city of 100,000 people; and 
therefore, the Labor Management Relations Act of 1947 is an important guidepost 
in the everyday functioning of our local economy. Consequently, the people of 
Rockford are deeply interested in the present work of this committee. 

My testimony will give expression to the studied opinion and the unanimous 
action of the Industrial Affairs Committee, the members of which represent 
companies employing about 80 percent of the wage earners in our local manufac- 
turing industries; the Retail Affairs Committee, which represents a very high 
percentage of all the retail employment of our community; and the Board of 
Directors of the Rockford Chamber of Commerce. Their position also has the 
unanimous endorsement of the Rockford Lumber Dealers Association. I believe 
it appropriate to add that I am in hearty agreement with the positions so taken 
by these men of practical experience and that my testimony will, therefore, also 
give expression to my personal views. 

It is my purpose to briefly relate to you some factual experiences under the 
present law, as well as the composite views of experienced men, with the thought 
that these actual experiences and studied views will be useful to this distinguished 
committee in its legislative tasks. 


(1) The national emergency provisions of the act are too limited to adequately 
protect national health and safety 

A few weeks ago, according to newspaper stories, Senator Byrd, of Virginia, 
after hearing a confidential report from General Van Fleet, observed that although 
Congress had appropriated $6.7 billion for Army ammunition since the Korean 
war began, only $2.8 billion or 40 percent had been manufactured and said: “The 
inefficiency and lack of coordination that has caused this critical shortage of 
ammunition in Korea, despite adequate appropriations, should be cleared up 
immediately and those responsible reprimanded and dismissed.” 

This statement is viewed with alarm by the people of our community. We 
are deeply concerned, as all communities must likewise be, for the Nation’s safety 
and defense in these troubled times. We also have a personal interest: Over 
5,000 young people from our county are in the military services. The Federal 
Government must be legally equipped to prevent any interference with the pro- 
duction of arms, munitions, and other military equipment. 

We believe the records of the Defense Department would reveal that at least 
some military shortages are the result of work stoppages. We believe these 
same records would also demonstrate that the Federal Government has generally 
been unable to prevent these work stoppages even though they did, in fact, 
endanger the Nation. This is due, in our opinion, to an oversizht in drafting 
the Labor Management Relations Act of 1947. This oversight should be corrected 
now. 

At sections 206 through 210, the act makes specific provisions for national 
emergencies. By its own terms, however, the act is not applicable unless the 
threatened or actual strike or lockout imperiling the national health or safety 
affects “an entire industry or a substantial part thereof.” In this respect the 
act does not fully serve the national interest. For example, many of Rockford’s 
plants are important producers of defense materials. There are two ordnance 
plants producing shells: production industries are turning out in volume many 
different component parts for almost every type of military mobile equipment; 
Rockford is the focal point of the Nation for the production of governors; 
Rockford’s great machine-tool industries are engaged in the production of tools 
with which the Nation’s manufacturers will more efficiently turn out better 
defense materials and equipment: furniture, paints, and plastics from Rockford 
are used constantly by the military services. A work stoppage in any one of these 
plants could seriously retard the defense effort and imperil the national safety. 
Yet, in any such event, the Federal Government would not be able to invoke the 
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national emergency provisions of the act because not one of these plants could 
qualify as “an entire industry or a substantial part thereof.” 

History shows that industrywide work stoppages can bring the Nation to 
the very brink of disaster. Recent history also clearly demonstrates that the 
national emergency provisions of the act have worked well when they were 
used. These provisions of the present act should be preserved and expanded 
to meet the challenge of work stoppages which do imperil the national defense, 
health, and safety even though they do not affect “an entire industry or a 
substantial part thereof.” 

The public interest will be served by striking from section 206-210, inclusive, 
of the act the words “an entire industry or a substantial part thereof” and b 
rewording these sections to provide that the President of the United States will 
have the power to invoke the national emergency provisions of the act whenever, 
in his opinion, a threatened or actual strike or lockout will, if permitted to occur 
or to continue, imperil the national defense, health, or safety. 


(2) Poor administration can evade congressional intent and hamstring a good 
law—Changes to prevent administrative abuse are in order 

Rockford Clutch has experienced poor administration of a good law. Rock- 
ford Clutch division of the Borg-Warner Corp. manufactures clutches, power 
takeoffs, gear-reduction units, ete., and employs approximately 480 employees. 
It originated as the Rockford Drilling Machine Co. In 1929 it became a corporate 
subsidiary and in 1934 it became, merely for financial matters, a division of 
the Borg-Warner Corp. It has always remained autonomous; it has its own 
supervisory board, which functions as a board of directors; it has its own officers 
elected annually by the board; it has its own seal; its business is carried on as 
though it were a separate corporation, and it develops its own labor policy. In 
1945 the National Labor Relations Board certified the United Automobile, Air- 
craft and Agricultural Implement Workers of America, CIO, as the collective 
bargaining agent for production and maintenance employees of “Rockford Clutch 
division, Borg-Warner Corp., Rockford, Ill.”* On that basis collective bargaining 
agreements have been negotiated and executed from time to time together with 
a separate insurance agreement and a separate pension agreement. 

On July 16, 1951, the union notified the company that it desired to terminate the 
collective bargaining agreement which would expire September 25, 1951. They 
further stated: “We desire to negotiate with the Borg-Warner Corp. for a master 
agreement.” In a series of letters between Rockford Clutch and the union, 
Clutch consistently attempted to set dates for negotiation meetings and the union 
consistently maintained its position that it would not meet with the Clutch man- 
agement unless it, together with nine other divisions of the Borg-Warner Corp., 
was represented by a representative of the Borg-Warner Corp. in centralized bar- 
gaining negotiations for a master agreement. On August 11 the union threatened 
to strike unless Rockford Clutch agreed to a master contract as a condition of 
bargaining. On August 23, 1951, Rockford Clutch filed an unfair labor practice 
charge against the union alleging, in detail, the facts herein outlined and pointing 
out that the union had already committed three unfair labor practices; (a) ‘The 
union had refused to meet with Rockford Clutch to negotiate, although Clutch 
had requested them so to do; (b)the union had refused to bargain in good faith 
because it insisted on a master contract as a condition precedent to bargaining; 
(c) the union insisted that negotiations be with Borg-Warner Corp. for a 
master agreement and threatened a strike at Rockford Clutch if this condition 
was not met, thus attempting to influence and dictate who would represent Clutch 
at the bargaining table. 

Rockford Clutch pointed out that over half of the contemplated period of 
bargaining had elapsed; that the union had threatened a strike and probably 
would strike on the termination of the existing contract, September 25, 1951. 
Clutch requested that if the Board could not dispose of the case by September 
25, 1951, it should seek a temporary restraining order, under the authority of 
section 10 (j), to maintain the status quo until the matter could be processed by 
the Board. Under the circumstances only a restraining order could prevent the 
union from engaging in unfair labor practices to the irreparable damage of 
Rockford Clutch. Yet the General Counsel’s office did not quickly issue its com- 
plaint, as it should have, and refused to seek the restraining order of the Federal 
courts. 


1 NLRB Case No. 18—R-2867. 
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It seems to us that statutory discretion in the matter of seeking a restraining 
order is an invitation to abuse that very discretion much to an employer’s damage. 

We suggest that petition to the Federal courts for temporary relief or restrain- 
ing order, authorized by section 10 (j) of the act be made mandatory in all 
eases of refusal to bargain. Both parties should be required to actually bargain 
in good faith for 60 days before either can resort to strike or lockout. 

The union continued its unwillingness to negotiate with Rockford Cluteh. On 
September 18, 1951, Rockford Clutch submitted by mail proposals to grant an 
11 cents per hour wage increase, a cost-of-living escalator program, and a modified 
union shop. 

By a letter dated October 1, 1951, the union offered to meet for the purpose of 
negotiation. This letter was delivered October 3, 79 days after the notice of 
election to terminate the collective bargaining agreement between the parties, 8 
days after that agreement had actually expired, and 7 days before an announced 
strike. The union had refused to bargain during the entire 60-day period of 
negotiation contemplated by the statute. A meeting was arranged for October 
8, 1951. This was the first and only meeting held before the union struck. 

On October 8 representatives met, but accomplished nothing. The union 
refused to confer in the presence of a court reporter who had been engaged to 
record the negotiations. The company had provided this court reporter for the 
purpose of assisting the Board. The National Labor Relations Board would be 
interested in the position which the parties would take at this meeting because 
the company’s charge that the union refused to bargain was still pending. A 
transcript of this meeting was desirable because it would eleminate controversial 
evidenee before the Board. Actually the company intended to propose, at this 
meeting, a schedule of conferences on 3 days of each week for the next 60 days. 
Company representatives never had an opportunity to make this proposal because 
the union representatives refused to remain with the court reporter present. 
The union stated a demand for a full union shop; promised to mail a proposed 
master agreement (which they never did) ; and indicated that a strike was not 
imminent. 

nee next day, October 9, 1951, at about 11:15 a. m. the plant was closed by a 
strike. 

The following day, October 10, 1951, the President of the United States certified 
the labor dispute between Rockford Clutch and the union to the Wage Stabiliza- 
tion Board. About 1 month later, after repeated requests from the Wage Stabi- 
lization Board had been ignored, the union ordered the men back to work. Now 
two agencies of the Goverrment were activly engaged in a matter which could 
probably have been resolved by proper negotiation during a 60-day period of 
bargaining if the National Labor Relations Board or the General Counsel had 
acted with diligence. 

On October 19, 1951, the General Counsel for the Board issued the complaint 
which stated the unions’ refusal “to bargain collectively with Rockford, although 
requested by Rockford to do so, as the exclusive bargaining representative of 
the employees in said unit * * *.” The union filed its answer, but the matter 
was settled without hearing by agreement between the National Labor Relations 
Board and the union. In that settlement agreement, dated November 19, 1951, 
the union agreed: “* * * to bargain collectively with Rockford Clutch Division, 
Borg-Warner Corp. * * * in conformity with the requirements of section 8 (b) 
(8) and 8 (d) of the act * * *;.the union will not insist on any conditions pre- 
cedent to bargaining collectively with the employer.” We feel that the Board 
compromised the act even in this agreement when it failed to require as a con- 
dition of this agreement that the union would actually negotiate in good faith 
for 60 days without recourse to strike. Section 8 (d) is designed to foster the 
settlement of disputes by peaceful bargaining. It is not simply a provision for a 
60-day strike notice. To assure 60 days of bargaining it provides various steps: 
notice ; meetings at reasonable times; contemplation of agreement in the first 30 
days making’notice to the Mediation and Conciliation Service unnecessary ; if no 
agreement is reached in the first 30 days of bargaining, it provides for notice to 
the Mediation and Conciliation Service so that the last 30 days of bargaining can 
have the benefit of the Service. The Board should have required that the union 
promise to bargain in good faith for a period of 60 days. 

But in this case the union, by the simple device of refusing to bargain during 
the 60-day period prior to contract termination, was able to avoid the necessity 
of bargaining for any specific time. The Board erred when it did not insist that 
the union agree to bargain in good faith for 60 days. 


2N.L. R. B. Case No. 13-CB-154. 
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Bargaining, thereafter, was not conclusive because the whole matter was still 
pending before the Wage Stabilization Board which was operating under its 
sweeping dispute settlement powers but without congressional guidance. Early 
in 1952 a Wage Stabilization Board panel recommended the negotiation of @ 
local agreement between Rockford Clutch and the union which would be subject 
to a master agreement negotiated between the international union and the Borg 
Warner Corp., and that the pension agreement, which by its term remained in 
effect until October 1955, be modified. The Wage Stabilization Board, after fur- 
ther arguments, did not adopt the panel recommendations but, in the summer of 
1952, simply referred the whole matter back to the parties for continued negotia- 
tions. 

The referral of labor disputes to boards with wide dispute settlement powers 
and no statutory limitations or congressional guidance has been proved to be 
harmful to the time-tested processes of collective bargaining. 

In the negotiations between Rockford Clutch and the union during the summer 
of 1952, the same issues were raised under a new name. In the late summer and 
fall of 1952 the union conducted a strike of 3 months duration in an unsuccessful 
attempt to force Rockford Clutch (the employer in the NLRB certified appro- 
priate bargaining unit) to name the Borg-Warner Corp. at its representa- 
tive for collective bargaining. This strike, the second one, was in violation of 
the settlement agreement between the union and the National Labor Relations 
Board. The prior conduct of the Board, in refusing to seek an injunction to 
prevent the first strike and in refusing to require the union to bargain in good 
faith for a period of 60 days as a condition of the settlement agreement, made it 
clear that the company could not now expect the Board to grant any relief against 
this violation by the union of its settlement agreement with the National Labor 
Relations Board. 

Rockford Clutch is a small plant. Its management is close to the employees 
and to the everyday problems that arise in the plant. They are local people with 
loeal interests. They firmly believe that successful collective bargaining can be 
conducted only at the plant level where everyone has first hand knowledge of the 
problems and no one has delusions of grandeur. 

This experience also illustrates the strong desire of union leaders to consoli- 
date various appropriate units for purposes of bargaining, a desire which is 
necessarily kindled by a hunger for dictatorial and monopolistic powers centered 
in the International officers themselves. The observations of a local union 
official, noted by a distinguished member of this committee, Congressman Lucas, 
in a speech before Congress last February 3, are in point: 

“Now that everything is decided at a bargaining table located maybe a thou- 
sand or two miles away, we guys here in the town and the plant are nothing but 
reporters and small-time policemen. The closer our big boys get to company 
and industry top brass—and to Washington—the further away they move from 
us and the members we have to answer to—that is, if we’re going to hold our 
union jobs. 

The act should clearly state that the obligation of the union and the company 
is to bargain at plant level with respect to the certified appropriate unit. A 
strike or lockout or threat of either designed to force a merger of appropriate 
bargaining units for the purpose of centralized negotiations should clearly con- 
stitute an unfair labor practice to prevent which a mandatory injunction should 
immediately issue. 


(3) Monopolistic practices and ercessive economic power should be curbed 


We here in Rockford have had a glimpse of the growing centralization of 
power in labor unions. Contract negotiations with Rockford Clutch in 1948 were 
conducted through full settlement. A commissioner of the Federal Mediation 
and Conciliation Service particinated in these negotiations. The union com- 
mittee recommended the proposed agreement to the local nnion and it was ratified 
by the local. When the agreement was prepared for signature, the international 
representatives refused to sign it and bodly stated that as far as he was con- 
cerned there was no agreement because the international had refused to ap- 
prove the agreement. 

Collective hargaining should be hetween the local union and the employer of 
the group certified as an anpropriate collective bargaining unit. Agreements 
reached at local level should not be subject to veto by the international union. 
The local union officers should have the exclusive right to negotiate and the ex- 


*W.S. B. Case No. D-6-—-C. 
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clusive right, following ratification by the employees, to execute a collective bar- 
gaining agreement on behalf of the employees in the appropriate bargaining 
unit. Representatives of the international union should be only advisers to 
officers of the local unions. They should not be permitted to negotiate for the 
local and they should be denied the power of veto over settlements and agree- 
ments reached by the local union at the bargaining table. 

We believe that labor unions, by their control of a large segment of the labor 
supply either through large membership or certified representative status, or 
both, within an industry, within an area or community, or within the limitations 
of a multiplant company, can be every bit as monopolistic as business combina- 
tions and that they should be subject to the same monopoly control laws. 

We all experienced the 1-month strike in 1951 and the 3 month strike in 1952 
at Rockford Clutch, strikes designed to gain for the international union excessive 
ecomonic power, if not monopolistic power. Not only the company and its 480 
employees suffered as a result of these unnecessary strikes for a master contract 
in violation of law. Every little businessman including the neighborhood grocer 
suffered in proportion. Concurrent strikes for the same reason at the Me- 
chanics Universal Joint Co., another Borg-Warner division in Rockford, in- 
creased the hardship on the entire community. 

Similarly, we have suffered because of monopolistic industrywide strikes. 
During the great coal strikes, coal was rationed, some of our schools closed, 
and there was great concern about heating some of our necessary public insti- 
tutions. During one of these strikes we saw the unions, apparently by clever 
manipulation, avoid the legal consequences of its act. The great steel strike also 
touched our community and resulted generally in reduction of hours of work 
and in many plants it was the direct cause of layoffs due to lack of material. 

Compulsory bargaining should be limited to the certified appropriate bargaining 
unit. Multiunit bargaining, from industrywide to multiplant companywide, 
should be specifically removed from the area of compulsory bargaining. 

Monopolistic strikes and lockout, defined as strikes and lockouts embracing 
more than one certified appropriate bargaining unit, should be made unfair labor 
practices subject to automatic mandatory injunction and illegal for all purposes. 
A union should be legally responsible for the concerted activities of its members. 


(4) Secondary boycotts are vicious abuses which must be prevented and penalized 
without regard to form or technicality 

Prior to the Taft-Hartley law we in Rockford experienced the viciousness 
of the secondary boycott. A typical exainple involved Larson Bros. Sand & 
Gravel, a local building-materials supplier owned and operated by four brothers. 
The Larsons had contracted to furnish sand and gravel for the construction 
of one of our large high schools then being erected. The truck-drivers univn, 
laborers union, and operators and engineers union, all AFL, made a unified 
attempt to organize the Larson employees. The employees of this small local 
enterprise were well satisfied with their condition and were not interested in 
either joining the union or seeking representation. The unions did not petition 
for certification. They could not strike for recognition for the simple reason 
that the employees were not interested in the union. Pickets at the pit were 
not effective. The union organizers then went to the Larsons and told them 
that they must either get the men to join or suffer the consequences. Under 
the Wagner Act the Larsons could not even request an election. They believed 
the decision was one which the employees should freely make, so they elected 
to suffer the consequences, at least temporarily. A period of violence followed: 
Trucks were overturned; mixers and other equipment were damaged; men 
were injured, and the employees became more determined to remain out of 
the union. Then came the crushing boycott. Building tradesmen on the school 
construction and other jobs were ordered to refuse to handle or work with. 
Larson materials, and were threatened with union fines and other punishments 
if they did not obey. It must be remembered that control in the traditionally 
closed-shop building trades practically meant control of the right to earn a 
living. There was a concerted refusal to handle Larson sand and gravel; 
craftsmen walked off the job. The contractor was forced to purchase his 
requirement elsewhere to the irreparable damage of the Larsons. A local 
injunction was sought, but since Illinois is a common-law State the court held 
that the union, being a voluntary association, was not suable and that the 
court could not effectively order individual defendants to actually handle mate- 
rials which they did not choose to handle. From that moment the Larsons 
were the helpless captives of the unions. By mere threat to other contractors 
(the unions having clearly demonstrated their ability to carry out the threats) 
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the unions were able to remove one contractor after another from Larsons’ 
ledger pages. Finally, Larsons did the only thing they could do and remain 
in business, they went to the union, promised to sign up the employees for 
them, paid the initiation fees, and picked up union buttons for the employees. 
Two of the four brothers who owned the business had to join because they 
worked in the pit with the men 

Rockford citizens are not interested in reliving their boycott experiences of the 
pre-Taft-Hartley days. The act must not be weakened. 

Recent experiences have demonstrated that the provisions of section 8 (b) 
(4) ; section 10 (1) and section 308 are effective restraints. People with guilty 
consciences are most fearful of injunctive relief. Thus during the 1952 Rockferd 
Cluteh strike a certain trucking company made a few pickups and deliveries at 
the Clutch plant. The shipping room and receiving dock employees at Gunite 
Foundries Corp. were ordered to refuse to load or unload that trucking company’s 
equipment until it agreed to discontinue servicing Rockford Clutch. The boycott 
was immediately dropped when Gunite officials read portions of the act to 
stewards and employees and told them that they would seek immediate relief, 
including injunction and money damages if the work stoppage occurred. A 
similar incident occurred this year at Kropp Steel Co., a local manufacturer of 
structural steel. Kropp had contracted to furnish certain steel for a building in 
Wisconsin. The building contractor had not been organized, although unsuccess- 
ful attempts had been made. In an attempt to force organization upon the build- 
ing contractor, it was indicated that Kropp employees would refuse to load steel 
for shipment to the contractor. Whether they actually intended. to tefuse..to 
handle we shall never know. Kropp officials called attention to the act and said 
that they would seek immediate protection if the boycott was attempted. There 
was no refusal to handle the work. We don’t think things would have ended so 
happily in the days of the Wagner Act. 

Section 8 (b) (4) is necessary to put the Board’s processes in action. Section 
10 (1) is necessary because injunction is the only adequate relief possible in a 
boycott, and the only relief swift enough to be effective. This injunctive relief 
must be mandatory for, as we in Rockford saw in the Rockford Clutch case, 
discretionary injunction means no injunction. Section 303 is necessary to make 
posi compensation for damages that occur before even an injunction can 

ue. 

We are convinced that section 8 (b) (4), section 10 (1) and section 308 are 
components of one remedy, and that the weakening of any section will destroy 
the entire remedy. 

Two worrysome loopholes remain, however. The first involves transportation 
which may be vital to the employer under attack. Persons employed by em- 
ployers under the Railway Labor Act are not subject to the National Labor 
Relations Act‘ and are free to participate in secondary boycotts. The second 
problem results from the refusal of a local truck driver to make delivery, an act 
which the Board is apt to rule the act of an individual not in coneert.”* A 
grocer, a building contractor, and others relying upon constant delivery can be 
brought to their knees in a matter of hours by this simple device. 

The refusal to transport goods to or from the site of the primary labor dispute 
should be subject to the boycott provisions of the act in terms that cannot be 
misinterpreted. 

The second loophole is the possibility of secondary boycott by a second em- 
ployer. Section 8 (b) (4) makes it an unfair labor practice for a union to induce 
the employees of another employer to take certain courses of action in the nature 
of a secondary boycott. However, the act is silent about union pressure directly 
on the employer to boycott the goods or services of the employer who is a party 
to the primary labor dispute. As a result of this oversight, unions have been able 
to observe the letter of the law (prohibiting pressure upon secondary employees) 
and at the same time have been free to exert great pressure upon secondary 
employers to effect a secondary boycott. 

We have recently seen such pressure in Rockford, and we don’t like it. News 
services, which formerly supplied news by teletypewriter copy, now submit 
news stories by perforated tape which is fed into specially equipped linotype 
machines which in turn automatically produce the story in printer’s type by 
this teletypesetter method. During contract negotiations last year between 
Rockford Consolidated Newspapers, Inc., publishers of the only daily newspaper 


#Sec. 2 (3). 
®5N. L. R. B. vy. International Rice Milling Co. (341 U. S. 655). 
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in Winnebago County, and the Rockford Typagraphieal Union, the International 
Typographical ‘Union stepped in and insisted upon contract provisions which 
would prohibit the publishing company from accepting or using perforated tape 
unless the tape was in fact produced under conditions established by contract 
with either the Commercial Telegraphers’ Union or a subordinate union of the 
International Typographical Union. Under this proposed contract clause Rock- 
ford Consolidated Newspapers, Inc., would be required to boycott the perforated 
tape service of Associated Press, International News Service, or the United Press 
in the event the tape perforators of these other employers at any time in the 
future chose to change their affiliation and be represented by a union other 
than the Commercial Telegraphers’ Union or a subordinate union of ITU. This 
was a deliberate attempt to force the secondary employer to boycott the news 
services if future circumstances made such a boycott advantageous to ITU. The 
union called a strike on this issue. National Labor Relations Board officials 
advised that technically this was not a secondary boycott and that they were 
without authority under the circumstances. Employees who were members of 
the five other unions having agreements with the publisher, those who were non- 
union, and replacements continued to produce the newspaper until the Rockford 
Typographical Union, assisted by sympathizers, were successful in preventing 
publication by force. Mass pickets, actual violence, and threats of bodily injury 
prevented all employees from going to work, and the presses stopped. The boast 
was then made that if the employer attempted to resume publication the union 
and its sympathizers would, by the same tactics employed at the printing plant, 
shut down the electric power plant and thus cut off all electric power in the city. 

We respectfully suggest that section 8 (b) (4), section 10 (1), and section 303 
be enlarged to outlaw a boycott by a secondary employer and to outlaw union 
pressure on a secondary employer calculated to induce a boycott by such second- 
ary employer. 

And speaking of the International Typographical Union, we have experienced 
their strike with its mobs of pickets, its violence and its threats in the heart of 
our business district ; we have heard our local court condemn their tacties* and 
we have read the condemnation of this union’s policies by the Federal courts ;* 
we have read of their strikes against newspaper publishers throughout the land; 
we are informed that this union has never qualified under section 9 (f), (g¢), and 
(h) of the act; we have witnessed this union exert unlawful pressure upon a 
local publisher for the express purpose of making it possible for the union to 
force this employer to boycott a primary employer if and when the employees 
of the primary employer seek representation by some other union. Consequently 
we cannot agree either with the words of praise that have been spoken for ITU 
in this committee room or with the proposal that this union, or any other union, 
be given special privilege under the act. 

No union should be given special privilege. 


(5) The featherbedding provisions of the act should be clarified and expanded 


Because of the recent decisions of the United States Supreme Court,* one 
cannot mention the word “newspaper” without thinking of “featherbedding.” 

The need for the performance of a service or the doing of work is the basis 
for all employment. Only the employer should decide what services he wants 
performed and what work he wants done. It is obviously wrong to permit 
any union to exert its full economic strength to force the employer to pay for 
work, whether performed or not performed, which the employer does not need 
or want. 

The fact that the courts have scrapped section 8 (b) (6) of the Act is too 
well known to be mentioned further. Fortified by the courts’ decision the 
American Federation of Musicians will continue to demand and collect pay for 
“standby” union members and the Typographical Union will continue to demand 
that publishers agree to pay for the needless, unwanted, and unused ‘bogus- 
ty ” 


pe. 
Section 8 (b) (6) should be rephrased to express the congressional intent in 
clear one-syllable words which defy misinterpretation. 

The present ban on featherbedding should be clarified by extending it to cover 
the demand for money for services not necessary, not required to be performed, 
not wanted, not needed, or which the employer is not willing to accept. 


® William R. Nelson et al. v. Rockford Zyvegronniest Unton, Local 218, et al. 
776 F. Supp. 881; 81 F. oe. 675; er fy ) 78 2. 
® American Newspaper Publishers v. L. R. B.; N. L. R. B. v. Gamble Enterprises, Ine. 
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(6) The individual free American workman should have the right, without 
compulsion, to join or not to join a labor organization 

Today there is no need for compulsory unionism. The employer is prohibited 
from engaging in unfair practices which might undermine a union. The right 
of employees to self organize and to be represented for the purposes of collective 
bargaining are fully protected by the law. Any limitation upon the individual's 
right of free choice is an invasion of a fundamental right. Compulsory unionism 
is such an invasion of such a fundamental right. 

Congress wisely outlawed the vicious closed shop with all its monopolistic and 
make-work appendages, but in so doing left the door open to compulsion through 
the hallway of the union shop. Some unions, notably the building trades unions, 
have abused even the special privilege of union shop security: While they pay 
lip service to section 8 (b) (2) and section 8 (b) (5), they in fact enforce a 
closed shop by the simple and sly device of not permitting union men to work 
with a man who does not wear a union button. By this same device they also 
hold monopolistic control of the labor market. A recent experience of Cadillac 
Glass Co. of Rockford is in point. 

Cadillac Glass Co. of Rockford sells all types of glass at wholesale and retail 
and installs all types of glass. The installation portion of the business employs 
glaziers. For many years this company has had co'lective bargaining agree- 
ments with the Brotherhood of Painters, Decorators and Paperhangers of Amer- 
ica, A. F. L., Glaziers’ Local Union No. 1355; the labor organization to which 
glaziers traditionally belong. Under their contract the company was entitled to 
two apprentices. The union has succeeded in keeping glaziers in short supply 
by its control of apprentices and closed shop tactics. At this time the company’s 
glaziers were earning an average of more than $99 per week, and a subsequent 
increase will bring the average to about $104 per week. Make work policies have 
accompanied wage increases, so that today a g'azier will averrge only about 60 
panes per 8 hour day. A few years ago a glazier would set about 150 panes in 
the same length of time, 

On December 6, 1952, the company hired Byron Baker as its second apprentice 
glazier. Because he was currently employed, be did not report for work until 
December 27, 1952. He was told that be would have to join the union, On 
December 19, 1952, he executed an application for membership. At the union’s 
December meeting his application was rejected because it was “faulty.” He ex- 
ecuted a second application. On January 8, 1953, the president of the union 
advised a company salesman that the company would have to got rid of the 
apprentice because there was a journeyman glazier out of a job. It seems that 
James Kostka, the union business agent, had quit his job at National Mirror 
Works and had not found employment elsewhere. At the January 16, 1953, union 
meeting it was decided that the union would refuse to admit Baker to member- 
ship because Kostka was out of a job. Kostka, incidentally, was once employed 
by Cadillac, but they consider him an unsatisfactory emnloyee for re-employment 
purposes. The men were ordered not to work with Baker because he was not a 
union man. 

On January 27, 1953, the entire glaziers crew, in‘lnding the apprentice, was 
assigned to set a large plate glass at a downtown restaurant. Two men refused 
to work, the others did. One of the two told plant manager Walter H. Williams 
that the president of the union told him that he could not work with the appren- 
tice because “he don’t carry a card.” That evening Williams talked with the 
business agent of the union. The business agent told him that men who worked 
would be fined $25 per dav; that “we’re the source of supply for the men”; 
that “it was just proven in Chicago that you don’t have to sunplv anv men”: that 
“the job will be stopped—that’s all * * * hecause no tradesman will work 
with anybody without a card and a button.” This colloquy followed: 

“WILLIAMS. We have all kinds of jobs; I have the Rockford Hospital job for 
one. 

“Koskta. I will tell you what will happen, the job will be stopped that’s all. 

“WirttAMs. And who will stop it? 

“KostKa. You will find out. 

“WILLIAMS. Why will it be stopped? 

“KostKa. Nobody will work with the man who is on the job that is nonunion. 
That's our privilege Walt. That’s something that Mr. Taft couldn’t prevent, you 
don’t have to work with anybody.” 

The following morning everyone except the two men who walked off the job 
-veported for work, but. later: went home. That evening the men who worked 
on the 27th were “tried” at union hall; were found “guilty” and ordered not to 
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work for Cadillac Glass Co. and were told that Cadillac Glass Co. would be put 
on the “unfair list.” 

On January 29, 1953, the company filed a charge with the National Labor 
Relations Board oftice in Chicago, charging violations of sections 8 (b) (1) and 
8 (b) (2). Three days later a field ofticer was investigating the case.’ The issu- 
ance of a complaint was not necessary when the union signed a settlement agree- 
ment which provided: 

“(1) All glaziers and apprentices employed by Cadillac Glass Co. are to return 
to work. 

“(2) Apprentice Byron Baker is to be granted membership in the union as a 
full-fledged apprentice. 

“(3) All charges filed by the local union against any of the glass company 
employee union members are withdrawn.” 

Pursuant to this agreement the men returned to work after a strike which lasted 
10 working days. 

This experience graphically illustrates the following facts: (1) The act is 
effective when efficiently administered. (2) Some unions still apply closed shop 
principles by inducing men not to work with a man without a card and at the 
same time refuse membership to the man. (3) Compulsory unionism is 
monopolistic. 

A great many difficulties arise, both in section 8 (b) (1) and (2) cases and in 
section 8 (b) (4) cases, from the idea so well put by the Glaziers’ business 
agent Kostka: 

“* * * we're the source of supply for the men * * * nobody will work with 
the man who is on the job that. is nonunion. That's our privilege * * *.” 

The building trades unions have succeeded in keeping tradesmen in short 
supply by not admitting men into the union and by refusing to work on the 
same job with a man who does not have a button. Cadillac Glass Co., for ex- 
ample, has been short of glaziers for 10 years. The unions pursue their monopo-- 
listie practices because they know that usually the Board's processes are too 
slow to be effective, that the contractor cannot survive the economic pressure in 
businesses which are almost totally supplied by union tradesmen. 

Perhaps a provision for immediate and automatic injunction is the only way 
to bring freedom into the traditional building trades. 

The statute does not seem to meet the entire problem.” The growing experi- 
mentation to avoid sections 8 (b) (1),8 (b) (2), and 8 (b) (4) by education that 
“no tradesman will work with anybody without a card or a button” should be 
stopped short. 

A union should not be permitted, by working rules, bylaw, oral instruction or 
otherwise, to induce or encourage any man to refuse to work on the same job 
with another man because of his membership or nonmembership in a labor 
organization. The union should be per se responsible for such refusal to work. 

The whole problem turns on compulsory unionism. Congress realized the 
abuses which have existed in compulsory union membership when, in 1947, the 
closed shop was prohibited. It is logical that the union shop and every other 
form of compulsory unionism be prohibited. 

We all personally know men who go to work to earn a living for themselves 
and their families and who are told that they must join the union and regularly 
pay dues to that union or they will be fired. Young Byron Baker, the 18-year old 
apprentice glazier who was the focal point in the Cadillac Glass Co. case, was 
such a man. He had no vote in the selection of the union; he wasn’t asked what 
he thought of their policies ; he was told that he must join and pay dues to keep 
his job. In the Cadillac Glass Co. case, not even this was enough. Is that what 
a free American should expect? 

The abuses of the old “yellow-dog contract” are well known. In the years 
now passed some employers, by the use of these yellow-dog contracts, conditioned 
continued employment on nonmembership in a union. Such condition of em- 
ployment has been outlawed by the National Labor Relations Act, the Rail- 
way Labor Act, the Norris-La Guardia Act and by express statutes in most 
States. We endorse the outlawing of yellow-dog contracts. But as a matter 
of fact the yellow-dog contract still flourishes; it conditions continued employ- 
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ment on membership in, or the payment of tribute to, a certain specified union; 
it answers to an assumed name: “Union shop”. 

Any agreement or policy which conditions continued employment on non- 
membership in a union, or on membership in a union, or on payment of tribute to 
: a is a yellow-dog agreement or policy and it should be specifically out- 
awed. 

It is pure double-talk to say in section 7 that the act guarantees to an employee 
the right to refrain from any and all activities of self-organization, of form- 
ing, joining, or assisting labor organizations, etc.; and then to add, in the same 
sentence, that he may nevertheless, by force of a private contract between a 
union and his employer, be required, as a condition of continued employment, to 
join or pay dues to the union. 

Any limitation on the free choice of the individual employee, whether it be 
by an action of the employer, the union, or both, constitutes an invasion of 
the individual employee’s freedom. 

Every man, in his dignity as a man, should have the right to earn a living by 
his skills and his abilities, without regard to his membership or nonmembership in 
any organization. 

No free American should be required, in order to hold a job, either to join any 
organization in whose doctrines or policies he does not believe, or to pay tribute to 
any organization to which he does not belong. 

All forms of compulsory unionism should be outlawed. 


(7) Free speech is worthless unless you are free to speak 

The application of section,8 (c) in an unfair labor practice case is clear and 
unambiguous to any person able to read English. The meaning of the statute 
is even graphically illustrated in the Reports and Debates” and specifically in- 
terpreted by the courts.” Yet in the Indiana Metal Products Corp. case,“ the 
' National Labor Relations Board refused to apply the statute. Although Indiana 
Metal Products Corp. is not a Rockford company, I bring it into this discussion 
because the litigation in which it was involved is very revealing and enlightening 
and because I, as attorney of record in the case, have firsthand knowledge of 
tne details. The facts are these: One Meyer was discharged on April 22, 1950; 
first news of union activity at the plant was a letter from the union dated April 
26, 1950; first mention of Meyer’s activity was the unfair labor practice charge 
dated May 2, 1950; subsequently, the company wrote letters discussing the issues 
prior to an NLRB election; the letters argued in favor of no union but reminded 
the employees that the matter was for their free choice by secret ballot. These 
letters were admitted into evidence, although admittedly not coercive, as evi- 
dence of the company’s “antiunion attitude,” from which the Board reasoned 
that the company must have earlier discharged Meyer because of union activity. 
Not until the case was reviewed by the United States Court of Appeals * were 
we able to have the matter properly adjudicated. The court held that “there is 
no substantial evidence to sustain the Board’s findings that Meyer was dis- 
charged because of his union activities” and, with respect to the letters stated : 
“Apparently the Board considered these letters as evidence to show that Meyer 
was discharged because of union activity, although admittedly such letters did 
not contain any threat of reprisal or force or promise of benefit. Under the cir- 
cumstances, we think the statute forbids the use of these letters as evidence.” 

In this case the Board, in my opinion, deliberately refused to follow the very 
law which its members are sworn to administer. If I were trying a similar case 
today, I believe that the Board would again ignore the injunction of section 8 (c). 

We can suggest no clarification of section 8 (c) in its application to unfair 
labor practice charges. Perhaps this situation suggests the advisability of con- 
ducting a full hearing into the administration of the act by the National Labor 
Relations Board. 

The situation in a representation case presents a more complicated problem 
for there is no review by the courts. Briefly, the Board’s current rule is this: 
An election in which a majority of employees vote against the union is invalid 
if the company’s management addresses the employees on company property and 
on company time and does not make it possible for the union to also address 
the employees on company property and on company time under similar cireum- 
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stances. This is true even though the company management mukes no coercive 
statements. 

There is no lack of opportunity for unions to get their message to empleyees. 
Handbills ‘are handed ont at plant gates, communications are sent to-empleyees’ 
homes. Sound trucks are liberally used. The unions have great halls where 
employees are invited, usually with an added inducement of free beer and sand- 
wiches, to hear a professional organizer make a sales talk for the union. Union 
adherents in the plant are free to carry on their activities at the plant before 
and after working hours, and during other free periods. In fact, | am often 
amused at the meaning of certain words and phrases that have come into com- 
mon usage in the field of employer-employee relations. ‘The right of employees 
“to self-organization, to form, join, or assist labor organizations” actually means 
“professional union organizers have a right to organize a company’s employees, 
to form a local union for them, secure their membership upplications, and enlist 
their cooperation.” 

But if management chooses to discuss the matter of the election with his em- 
ployees he may not do it in the natural and convenient way, by addressing them 
at the plant during working hours. At least he may not do this, under the 
Board’s ruling, unless he is willing to assemble his employees on company 
property and pay them for listening to a union organizer express views and ideas 
with which management may not be in agreement. 

Personally I have solved the problem by advising clients that they are not 
permitted to address their employees at the plant. I tell them that maybe they 
ean talk to their employees if they rent a hall away from the plant for that 
purpose and invite the employees to attend a company meeting during their free 
time. I must admit that I have difficulty convincing some clients who, it seems, 
are still laboring under the mistaken idea that the right of free speech still exists. 

A recently reported proceeding before the National Labor Relations Board un- 
intentionally throws a most interesting light on the treatment of free speech. 
An election between the International Association of Machinists, AFL, and the 
United Auto Workers, CIO, was conducted by the Board at the United Aircraft 
Corp. plant at North Haven, Conn. UAW-CIO received the highest number of 
votes but the Board set aside the election because, the Board held, the UAW-CIO 
used unfair tactics when it distributed, 2 days before the election, a fake telegram 
purportedly from the president of IAM-—AFL apologizing for the IAM smear 
campaign against the UAW-CIO and praising Mr. Reuther and his UAW-CIO 
union. The scheme was a hoax, the Board found, conceived and perpetrated as a 
vote-getting device.” Subsequently, UAW-CIO has reportedly requested the 
Board to reconsider its decision, complaining that the Board in this case applied 
to union propaganda the same criteria it ordinarily uses only to judge election 
propaganda for employers. 

Certainly the right of free speech should extend to representation eases. The 
same criteria should apply to employers and unions alike. The “equal facilities” 
doctrine of the Board, which in effect requires employers to either stand mute or 
actually subsidize union propaganda, should be specifically revoked by statute. 
(8) In practice decertification may be a right without a remedy 

The act’s provisions for decertification and deauthorization are clear and 
proper. A practical difficulty presents itself, however, when employees seek these 
remedies of the act. Generally, these people know that a right exists, but do not 
know how to exercise that right. Obviously unions will not assist them, and the 
employer cannot. 

The practical problem is presented in the Continental Desk Co., ease.“ Conti- 
nental Deck Co. is a small furniture manufacturer in Rockford. For several years 
the company has had a collective bargaining agreement with the United Furniture 
Workers of America, CIO. The bargaining unit consists of 12 employees, 10 of 
whom are union members under a union-shop agreement and 2 of whom had not, 
at the time of the incident, completed their probation period. These employees 
became displeased with the union because of a strike about a year ago and be- 
cause of a more recent dues increase. Naturally in a plant this small, the em- 
ployees know the employer as well as they know their fellow employees and feel 
just as free to talk with him. Several employees, including a former shop 
steward, spoke to Evans, the company vice president and general manager, told 
him they wanted to get out of the union but did not know how to go about it and 
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asked Evans to help them. Evans obtained from his attorney a proposed disaffili- 
ation statement and a prepared petition for decertification. These were circulated 
among the employees in part by Evans and in part by employees. All 10 union 
members signed. “Neither by manner nor by word did Evans coerce employees to 
sign the papers which he presented to them ; he told the men that it was ‘entirely 
in their hands as to whether or not they wanted to sign.’ ” * 

The union filed an unfair labor practice charge, and a complaint was issued. 
The decertification petition was dismissed. ‘The trial examiner found that the 
employer had violated section 8 (a) (1) of the act. 

The Intermediate Report states: “As employees must find the means, method, 
and mechanics to organize without aid from the employer, so must they to 
disaffiliate.” That statement, prob:bly a correct interpretation of the law, 
outlines the practical problem. It is simple for the employees to find the means, 
method, and mechanics to organize without aid from the employer. That is 
common knowledge. Just call any union hall and the union will provide an army 
of full-time salaried professional assistance. As a practical matter employees 
usually do not “self-organize,” they usually are “organized” by professional union 
agents who are paid to “organize” shops. To “organize without aid from the 
employer” is therefore a simple matter—it is done for them by skilled union 
professionals. But how do they disaffiliate? To say that the Taft-Hartley Act 
tells them how is to avoid the practical question. Obviously they cannot go to 
the union for assistance. The practical answer is to go to someone in mannge- 
ment for help. Where else can he go? But if management assists them he 
probably will violate section 8 (a) (1) and the petition probably will be dismissed. 

The issue is clearly pointed out in the Intermediate Report: “The issue is not, 
of course, whether employees may disaffiliate, but whether an employer may, as 
here, provide the machinery for disaffiliation.” The trial examiner held that the 
employer may not provide the machinery. Perhaps the right of decertification 
would have a more practical remedy if the employer was free to assist the 
employees in their efforts to decertify. 

A practical problem may be solved by giving to the employer the right to 
petition for decertification. 


(9) The other provisions of section 9 of the act are proper and should not be 
changed 

Aside from our suggestion of an amendment to permit the filing of a de- 
certification petition by either the employees themselves or by the employer, 
section 9 of the act should not be changed. This section has successfully 
protected with equality the rights of the wage earner, the employer, and the 
union. No good reason for amendment has been offered, yet many amendments 
have been presented for study. 

Considerable attention seems to be devoted to a proposal to eliminate the 
present statutory provision which prevents economic strikers, who have been 
permanently replaced, from voting in a subsequent election. It has long been 
estalished that an economic striker who has been replaced is not entitled, as a 
matter of right, to reinstatement to his employment.” This principle has been 
generally recognized and followed by the Board throughout its entire history. 
It is now proposed that such a permanently replaced person be permitted to vote 
in a subsequent election. It must be remembered we are talking only about 
Moe strikers, not those who strike because of an employer’s unfair labor 
practice. 

In the first place, the entire proposition presupposes that a voluntary strike 
has occurred to enforce an economic advantage or demand at a time when the 
labor market offers capable persons seeking work and willing to perform the 
service without benefit of the economic advantage or demand sought by the 
striker. Such a strike would be economically foolish, unintelligent and arrogant. 
The act should not be amended to support such activity or to give to unions 
any additional advantages in their application of economic pressures. 

Secondly, but more important, the propcsals would work a real injustice 
upon the employees. Any Board-conducted election should impartially reflect 
the desires of the employees in the bargaining unit, not that of former employees. 
It is logical and just that former employees, who have voluntarily left their 
employment in an attempt to gain for themselves a financial advantage, have 
been legitimately replaced and no longer have a right to reemployment, should 
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not be permitted to dictate by their votes the conditions of employment and 
See under which the employer’s present permanent personnel will 
work. 

Employees on strike who are not entitled to reinstatement should not be eli- 
gible to vote. 

The election procedures of section 9 have worked well and have provided 
all interested parties with an opportunity to be heard. Under the present Gen- 
eral Counsel the procedures have been speeded noticeably. According to a 
report of his testimony, only 20 percent of all election cases require Board 
decisions, and these decisions are reached in an average time of 69 days. It is 
important, however, that every party to a representation case should continue 
to have the right, as he has now, to raise and have determined any issues or 
questions which he may have before the matter is submitted to a vote of the 
employees. The present right to demand a preelection hearing and Board de- 
cision affords the parties the only adequate protection they have on many of 
the issues involved in a representation case. That right must be preserved. 
‘Inasmuch as there is no provision for judicial review of a representation case, 
great care must be exercised to preserve the right of full hearing prior to the 
election itself. 

When the parties agree, the present law permits the conducting of a consent 
election with out hearing. The provisions for hearing, therefore, preserve an 
important right but do not delay matters when both parties agree to proceed 
without hearing. 

The present right of full hearing and Board decision prior to an election 
must be retained. 

Various other amendments to section 9 have been proposed, but for the most 
part they are subject to the same general criticism: They are proposals to en- 
hance the position of the unions at the expense of the individual wage earner, 
or the employer, or the public, or all of them together. 

History has demonstrated that section 9 of the act is sound and should be 
retained without amendment except that the employer should be permitted to 
petition for decertification. 


(10) Greater control of strikes may be advisable 

We have briefly suggested reasons why the act should retain those provisions 
of section 9 which deny the power of the ballot to an economic striker who has 
been replaced and who, therefore, has no right or expectancy of reemployment. 

Similarly section 8 (d) should be preserved in its present text. If properly 
administered this provision would provide a 60-day period prior to the termina- 
tion of an existing contract, in which negotiations can be calmly conducted in an 
atmosphere of peace and logic. Even when logic leaves the conference room, the 
Mediation and Conciliation Service has a 30-day opportunity to render its assist- 
ance. This is a healthy provision designed to reduce the number of strikes and 
to encourage the peaceful processes of negotiation. 

It is only logical that this same provision should continue to discourage em- 
ployees from striking during this period of negotiation which normally covers 
the last 60 days of the current collective-bargaining agreement. Removal of this 
restriction would encourage work stoppages, encourage the creation of an atmos- 
phere of strife and pressure and therefore reduce the opportunities for peaceful 
negotiations. 

Section 8 (d) is an important deterrent to irresponsible strike action. 

In connection with section 8 (d) but to digress from the discussion of strikes, 
consideration may be properly given to an amendment which would give reason- 
able finality to a negotiated agreement for the term of the contract. It has been 
successfully argued that either party to a collective bargaining agreement may 
open the contract at any time for negotiation regarding any negotiable subject 
not srecifically contained in the contract. If collective bargaining is to be rea- 
sonably successful, the contracting parties must be able to reply upon the agree- 
ment as binding for its term free from the demands of either party. 

We suggest that consideration be given to an amendment which would prohibit 
contract opening during its term for the purpose of negotiation of matters not 
covered by the original collective-bargaining contract. 

Although I have no way of knowing firsthand, I have been told that members 
of a union sometimes participate in a strike without having an opportunity to 
accept or refuse the employer’s last offer. Submission of the employer's last offer 
and a secret ballot vote by all employees may be an advisable safeguard against 
unwarranted strikes. Unwarranted strikes may also be reduced in number by 
requiring that a majcrity of all employees in the unit support the strike in a 
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secret ballot vote before a union may lawfully strike. It must be remembered 
that all employees in the unit are affected by the strike-and should Lhave an oppor- 
tunity to express himself on the subject-without fear. A secret baflot is the only 
method possible. 

The secret ballot support of a majority of the employees in the affected unit 
should be a prerequisite to a valid or legal strike. 

Needless to say there can be no justification for a recognition strike, yet they 
are perfectly valid under the law. The act provides a perfectly workable, tried 
and tested, orderly election procedure which is available to any union wishing 
recognition as the representative of any group of employees. However, the union 
is not required to use this orderly procedure, but:may resort to a strike for recog- 
nition. Even worse, it may strike for recognition after it has lost the representa- 
tive election. This apparent weakness may well be remedied while the act is 
under study. 

Permitting recognition strikes is an open invitation to reckless irresponsibility. 

Although we have had no local experience with the problem, we are alarmed 
by the growing tendency to deny State jurisdiction over employer-employee 
relations. Regulatory laws of two of our neighboring States have been invali- 
dated.” It would be proper and desirable to restore, by appropriate legislation, 
to the sovereign States their jurisdiction in the field of labor relations. It would 
be particularly desirable to specifically recognize the States’ power to regulate 
strikes and pickets and similar matters closely connected with the local public 
health, safety, and peace, and property supervised by the local police power. 

The best government is that which is closest to the source of government—the 
people. 


(11) The purpose of a charge in an unfair labor practice case should be clarified 


In effect, section 10 (b) provides : that an unfair laborpractice case starts with 
a charge filed with the Board alleging that an unfair labor practice has been 
committed; that the charge must be filed within 6 months of the occurrence of 


the event complained about; that a copy of the charge must be served upon the. 


respondent, the person who is supposed to have committed the unfair labor 
practice, and that thereafter the Board may issue its complaint. 

In passing, permit me to mention that a 6-month limitation is not too short. 
When an unfair labor practice does occur, and it must be remembered that 
companies and unions alike are answerable for unfair labor practices, everyone 
knows about them right away. A charge should be filed and the matter disposed 
of as quickly as possible. If too long a time has elapsed, the respondent may too 
often find himself accused of something that has happened in the too distant 


past for him to adequately defend himself. This has happened even under the. 


present 6-month rule. In 1947, when Congress was considering the Taft-Hartley 
Act, a 3-month limitation was being considered as a rider to a current appropria- 
tion bill.” The rider became unnecessary because of the provisions of section 
10 (b) of the act, but I.do believe that the 3-month period was more desirable 
than the 6-month period now provided. 

The law should encourage the diligent filing and discourage the dilatory filing 
of charges by reducing the limitation of section 10 (b) to 3 months. 

The Board apparently does not understand the obvious meaning of even the 
6-month limitation. In the Indiana Metal Products case*™ we had these facts: 
The original charge was filed by the union on May 2, 1950; an amended charge 
was filed December 29, 1950; a complaint was issued May 11, 1951, containing 
allegations of unfair labor practices not mentioned in either charge; two of the 
events newly complained of were supposed to have happened about the middle 
of May 1950 and on June 20, 1950; a motion to dismiss these allegations was 
overruled. These two events happened, by the Board’s own facts, subsequent to 
the filing of the first charge and more than 6 months prior to the filing of the 
amended charge. The Board held, and subsequently argued before the court,” 
that the 6-month limitation did not apply under the circumstances and that the 
General Counsel could properly issue a complaint alleging any unfair labor 
practice, whether specifically alleged in the charge or not, which occurred any 
time during the period from 6 months prior to the filing of the charge up to the 
date of the complaint. The court quickly overruled the Board with these words: 
“Thus, each event was subsequent to the filing and the serving of the first charge 
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‘and more than 6 months prior to the filing and serving of the amended charge. 
We hold that the Board was not warranted in basing a finding of unfair labor 
practice upon either of these occurrences.” 

We can never be certain, however, that the Board in the future will follow 
the clear interpretation of a clearly worded statute. Court review of such 
points today are unnecessarily necessary. 

The statute seems clear enough. Perhaps the only remedy is to reconstitute 
the Board itself. 

Another difficulty arises from the fact that the Board and the courts consist- 
ently hold that the charge is not a pleading but merely the means of setting the 
Board’s processes in motion, and that the complaint may be broader than the 
original charge. Such a difficulty also arose in the Indiana Metal Products 
Corp. case. The original charge filed May 2, 1950, alleged a factual situation and 
also contained this general language: 

“By the acts set forth in the paragraph above and by the other acts and 
statements, it, by its officers, agents and employees, interfered with, restrained 
and coerced its employees in the exercise of its rights guaranteed in section 7 
of the said act.” 

An amended charge, filed December 29, 1950, reiterated the factual allegations 
of the original complaint, added a second factual allegation and concluded with 
the same general allegation. The complaint, issued May 1, 1951, stated for the 
first time that a foreman was supposed to have made a threatening remark to one 
employee on April 24, 1950, and that the announcement on July 25, 1950, of an 
insurance program was stpposed to have been made for the purpose of influ- 
encing the election. (The insurance plan actually had been under study since a 
bulletin to employees on the subject of insurance, October 12, 1948.) ‘Thus the 
‘employer heard for the first time that he was being accused of unfair labor 
practices which occurred more than a year 9 months earlier. It was held that 
these events were included in the broad catchall clause of the amended charge 
and occurred within the 6-month period of limitation. In sustaining the Board 
‘on this point the court cited earlier cases and said: 

“Basing the complaint upon broad allegations in the charge may well, at 
times, be unfair to an employer, but such interpretation is required by the broad 
language of section 10 (b) * * * .” 

I agree that one purpose of the charge is to start the proceeding with the 
Board. I believe that another purpose is to notify the employer or union de- 
fendant (a copy must be served), within 6 months of the event complained of, 
so that he will be certain to retain pertinent records, interrogate witnesses and, 
in a general way, prepare his defense pending issuance by the Board of a 
formal complaint. This, I believe, is a very important function of the charge. 
In view of the court’s language on this point quoted above, section 10 (b) should 
be clarified. 

Section 10 (b) should be clarified by providing that the charge must contain 
a clear and concise statement of the specific facts (including names, dates, 
places, and events) constituting. the alleged unfair labor practice; and that 
~ complaint may issue only upon those facts thus specifically alleged in the 
charge. 

In addition, the charge should be considered a pleading which the respondent 
may immediately question by appropriate motion. 

Another solution to this and related procedural and fiscal problems would be 
to relieve the Board and General Counsel of all responsibility as prosecutors; 
provide for the institution of unfair labor practice cases by the filing, by the 
charging party, of a complaint and service upon the respondent within 3 months 
of the happening of the event complained of; provide for the joining of issues by 
appropriate motions and answers; provide that the charging party should 
prosecute his own complaint before a trial examiner of the Board; and 
then proceed, as now, with trial examiner’s intermediate report, exceptions, de- 
cision and order of the Board, petition by the charging party for court enforce- 
ment or petition by the respondent for court review. 

The Federal Government should not be the complaining party in an unfair 
labor practice charge. 

412) The Board’s prestige can be damaged by the thoughtlessness of subordinate 
employees 

Frequently one comes upon people who complain about the Board and its 
processes when the seat of the trouble is the thoughtlessness of a subordinate 
employee. Thoughtlessness can give the impression that the Board’s employees 
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are not neutral. Such an incident happened at Atwood Vacuum Machine Co. 
in 1951. 


The Atwood Employees’ Independent Association, an independent union which- 


is the certified bargaining agent, had petitioned for an election for union-shop 
authorization (then required by the statute). Shortly thereafter, in the early 
hours of the morning, employees were met at the plant entrances by agents of 
the United Auto Workers, CIO, passing out handbills informing the employees 
that a representation election was going to be held; that UAW-CIO would be on 
the ballot; and that a conference between an NLRB representative, the company, 
the independent union, and UAW-CIO would be held at 2 p. m. on June 4, 1951. 
Several hours later the independent union and the company received notice by 
mail that a conference on the matter of the union-shop election had been sched- 
uled for 2 p. m., June 4, 1951. 

Although there was misinformation involved, it was perfectly obvious to the 
members of the independent union and to officials of the company that the UAW- 
CIO knew about the place, time, and date of the conference long before either 
the independent union and the company. I will not attempt to describe what 
happened to the Board’s prestige by this incident. 

We found out later what actually happened. A CIO representative was speak- 
ing by phone to a field examiner (not assigned to the union-shop election case) 
about another matter and asked him if anything was happening at the Atwood 
plant. The field examiner told him that he happened to know that there was a 
petition pending and that a conference had been scheduled for June 4 at 2 p. m. 
The CIO representative assumed that the petition pending was a “representation” 
petition, and went to work (without invitation) to get the CIO on the ballot. 

The entire event left many people with the impression that the CIO had a 
source of information within the Board's offices. 

The Board’s neutrality should be strictly protected. 


(13) Criticism of the procedures established by the act should be directed not to 
the act but to its administration 

Permit me to make clear at the outset that I have no criticism of General 
Counsel George Bott or of Ross Madden, regional director for our 13th region. 
Mr. Bott has done a herculean job. By his personal effort, the processes of the 
act have become far more efficient than they have ever been in the history of the 
National Labor Relations Board. I sineerely hope that he will be given greater 
independence from the Board itself. Mr,,Madden is a thorough, competent, coop- 
erative, and able administrator. In spite of these two men, cases are sometimes 
unnecessarily delayed. The Indiana Metal Products Corp. case is such a story 
of procrastination. 

On May 2, 1950, the UAW-CIO union filed a charge alleging that the company 
had discriminatorily discharged three employees. On December 29, 1950, more 
than 7 months later the Board having not yet taken action, the union filed an 
amended charge adding an allegation that an advisory committee, which was 
admittedly a company project, constituted a labor organization and should there- 
fore be disestablished. Not until May 11, 1951, more than a year after the 


original charge was filed, did the Board issue a complaint. We moved rapidly , 


to hearings on June 4-13, 1951. The trial examiner who heard the testimony 
did not render his decision, in the form of an intermediate report to the Board, 
until December 28, 1951, more than 6 months after the close of the hearing. We 
filed exception 22 days later (January 19, 1952). There were no further pro- 
ceedings, but the Board did not render its decision until September 8, 1952.” 
Thus the field examiner took more than a year to investigate the charge prior 
to the filing of the complaint ; the trial examiner took more than 6 months after 
the hearings to file his intermediate report ; the Board itself took about 8 months 
to render its decision and order. The entire proceedings from the charge filed 
May 2, 1950, to Board decision and order entered September 8, 1952, took 2 years 


and 4 months. Thereafter, review by the Federal court was swift. Petition — 


to review was filed October 2, 1952: the Board answered November 7, 1952; the 
record of the case, briefs, and reply briefs were printed and filed ; oral arguments 
were had in open court, and the court rendered its printed opinion on Mareh 10, 
1953. 

This experience suggests that some changes to secure increased efficiency of 
administration are desirable and that Mr. Bott, who has demonstrated his ability 
to streamline procedures, be given a free hand by clear-cut separation. 


—” Case No. 18-CA-549 ; 100 NLRB 161. See also CA-7, No. 10717, Mar. 10, 1953. 
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It is my understanding that budget problems and lack of subordinate per- 
sonnel are often mentioned as an explanation of obvious inefficiencies. Subordi- 
nate personnel spend muck time investigating charges prior to the issuance of a 
complaint, interviewing witnesses, securing and preparing evidence for hearings. 
Board attorneys devote considerable time to the actual proseeuting of the com- 
plaint. Yet, actually the entire matter is in the nature of an enforcement of a 
private right; someone is asking the Board to order someone else to cease and 
desist the unfair practice complained of. Perhaps greater efficiency could be 
had by employing more trial examiners, by relieving subordinate employees from 
all investigatory and prosecuting functions, and by creating a procedure whereby 
the charging party would prepare and prosecute his own case before a trial exam- 
iner of the. Board in much the same manner as civil cases are handled before the 
courts. 

If charging parties were required to prepare and prosecute their own litigation, 
instead of having Federal employees do it for them, manpower and budget 
problems may be solved and greater efficiency may result. 


(14) Conclusion 

This distinguished committee is charged with the responsibility of studying the 
Labor-Management Relations Act of 1947 and the many amendments which have 
been sugg?sted. This is indeed an assignment of great proportion and impor- 
tance. What you do in this committee room will affect every employer and every 
employee in the Nation. 

In general we have found the present provisions of the act to be sound in 
principal and successful in operation. Like all human effort, neither the act 
itself nor its administration have been perfect. Although our human effort 
probably never reaches perfection in any endeavor, we should continue to strive 
to attain, or at least approach, perfection. 

Our own actual experiences with the act and its administration in case by case 
application have, in general, been good. Some experiences, however, do seem to 
point to some deficiencies, omissions, or misinterpretations. These experiences, 
and our suggestions based upon experience, we have brought to you in the hope 
that you will find them illustrative and useful in the work of the committee. 

We respectfully suggest that this committee ask, concerning any proposed 
amendments, these two questions: “What is the purpose of the proposed amend- 
ment?” “Is it to give more power to some group or give greater freedom to the 
individual citizen?” 

In this connection we are pleased to call to the attention of this distinguished 
committee the announced official position of the Rockford Chamber of Commerce. 

“That the chamber of commerce is in fuvor of amendment to the Taft-Hartley 
law only when an amendment is proposed that will give greater freedom and 
protection to the individual citizen. The chamber of commerce will examine 
all suggestions relative to a change in the law under this basic principle and 
will oppose any requests for change that will curb the action, choice, or freedom 
of the individual or grant any unwarranted pewer to any group of either em- 
ployers or employees.” 


Mr. Fany. The first point that we make is that the national emer- 
gency provisions of the act are too limited to adequately protect 
national health and safety. We discuss that on pages 2 to 5 of the 
lengthy brief. Reports of ammunition shortages in Korea are of 
great concern to the people of Rockford. We believe that work stop- 
pages have contributed to these shortages. We believe that the Fed- 
eral Government is powerless to prevent them. We realize that a 
strike at one of Rockford’s ordnance plants or its governor plant or 
one of its machine-tool plants would be detrimental to the national 
defense and therefore to the national safety. 

But an analysis of our industries convinces us that the Federal 
Government could do nothing to protect the national defense because 
such a work stoppage would neither affect an entire industry nor a 
substantial part thereof. 

The apparent weakness of the act should be corrected by striking 
from sections 206 to 210 the words “an entire industry or a substan- 
tial part thereof” and by rephrasing these sections to give to the 
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President of the United States authority to invoke the act. whenever 
a work stoppage imperils the national defense, safety, or health. 
That is whether or not the work stoppage affects an entire industry. 
We believe that the test should be weaee or not national defense, 
health, and safety is affected and not whether or not a whole industry 
or a substantial part thereof is affected. 

Chairman McConne tt. I think that is a good point that you make 
there. It has often been stated that industrywide strikes should be 
outlawed. Actually, an industrywide strike does not necessarily affect 
the national safety and welfare. It could be a strike of a sled com- 
pany, and the strike of the sled industry would not affect the national 
safety unless they were manufacturing something that was essential 
to our defense; and there may be a lot of other industries where 
you could have a strike in the entire industry and still not affect the 
safety and welfare and defense of this Nation. 

A lot of people use the phrase “industrywide” without thinking 
what they mean, and I think that when they say that it should be 
a because it affects the national safety, that is not an actual 

act. 

Mr. McCase. Would you consider that the decision in the American 
Locomotive case in Dunkirk, N. Y., adequately answers the proposi- 
tion you advance here? 

Mr. Fany. This is only my personal feeling. I feel that it does 
not. I am aware of the decision. 

Mr. McCape. I was just curious about that. 

Mr. Miter. I was wondering whether you had settled in your 
mind just which of the various generals who take different sides on 
the oe of the shortage of ammunition might be correct in their 

sition 
eer. Fany. I am certain that I don’t know. All that we know is 
what we have seen in the papers out in Rockford, and I suspect that 
a great deal of that testimony is secret anyhow. But the thing that 
alarms us is that we believe under this act that a shortage might 
occur and that the Federal Government, under the present provisions, 
might be powerless to do anything about it. 

Mr. Mivurr. It might also be possible that.there is plenty of 
ammunition some place but not where it could be immediately used. 
That might also be true, is that right? 

Mr. Fany. That is right. I know nothing of the ammunition short- 
age details. 

Chairman McConnetn. Will you proceed? 

Mr. Fauy. The second point we make begins at page 5 and runs 
to page 14, and that is that poor administration can evade con- 
sg intent. Changes to prevent administrative abuse are in 
order. 

In a case in which a union absolutely refuses to bargain at the level 
of the certified appropriate bargaining unit, the General Counsel re- 
fused to seek a temporary injunction under section 10 (j). Now, 
only an injunction would prevent a strike as a part of the union’s 
refusal to bargain. The strike did take place. That was because the 
General Counsel failed to use proper discretion under the act. The 
international union sought in that case to force the company to par- 
ticipate in multiplant bargaining. We believe, therefore, that in cases 
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of refusal to bargain that the injunction might well be made manda- 
tory. 

Now, in this same case, the general counsel subsequently issued his 
complaint and then he reached a settlement agreement with the union 
in which the union agreed to bargain with the company. 

Now, up to this time, the union had completely refused to bargain, 
and the settlement agreement did not require the union to bargain for 
any specific length of time. I believe that the clear intent of the 
act is that the parties should bargain in good faith for at least 60 days 
before resorting to a work stoppage. 

We believe, therefore, that both parties should be required to actu- 
ally bargain in good faith for 60 days before either party can resort 
to a strike or lockout. The act should clearly state that the obliga- 
tions of the union and the company are to bargain at plant level with 
respect to certified appropriate bargaining units. A strike or lockout 
designed to force a merger of appropriate bargaining units should 
clearly constitute an unfair labor practice, to prevent which a manda- 
tory injunction should Siamatanety issue. 

The third point we make is that monopolistic practices and exces- 
sive economic powers should be curbed, and this discussion is at pages 
14 to 16. 

Rockford’s economy has suffered on more than one occasion because 
of an international union’s monopolistic practices. Collective bargain- 
ing should be between the local union and the employer of the group 
certified as the appropriate bargaining unit. Representatives of inter- 
national unions should be no more than advisers to the officers of the 
local unions. They should not be permitted to negotiate for the local, 
and they should be denied the power to veto settlement agreements 
reached by local unions and local plants. 

Compulsory bargaining should be limited to the certified appro- 
hired bargaining unit. Multiplant bargaining, whether it be in- 

ustrywide or multiplant company wide, should be specifically removed 
from the area of compulsory bargaining. Monopolistic strikes and 
lockouts, which I would define as a strike or lockout embracing more 
than one certified appropriate bargaining unit, should be made an 
unfair labor practice subject to an automatic mandatory injunction, 
and — for all purposes. 

The fourth point we make is that secondary boycotts are vicious 
abuses which should be penalized without regard to form or techni- 
cality. This discussion begins at page 17. 

In the days of the Wagner Act we saw crushing secondary boycotts 
designed to force employees to join a union against their will. The 
people of Rockford are not interested in going back to pre-Taft- 
Hartley days. 

Under the present act we have seen secondary boycotts peacefully 
prevented because the unions fear the restraint of an injunction and the 
Justice of a responsibility for monetary damages. Sections 8 (b) (4) 
and 10 (e) and section 303 are components of one remedy, and they 
should be maintained and expanded to cover two uncovered areas. 

Under present interpretations the unions are free to prevent the 
movement of goods to or from the business house of the boycott victim. 
This loophole should be plugged. The refusal to transport goods to or 
from the site of a primary labor dispute should be subject to the boy- 
cott provisions of the act in terms that cannot be misinterpreted. 
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The second loophole is a secondary boycott which results from pres- 
sure exerted directly upon the secondary employer as distinguished 
from pressure exerted upon the employees of the secondary employer. 
In Rockford we have had a strike designed to force one employer to 
boycott another upon the future demaad of the union. This loop- 
hole should be plugged. 

Chairman McConne.t. What would you do about a case like this, 
and we hear about it, what would you do regarding struck work which 
the company would normally do, being farmed out to another em- 
ployer? Would you permit the union to shift its site under such 
circumstances? That is, the employer, in order to fight the strike, has 
taken the work which he personally, that is his company would do, 
his own company would do, and shifted it to another company to do 
in order to fight the strike. 

Now, should the union, in turn, be allowed to follow that particular 
work? I am talking about someone who deals with an employer on 
a strike. I am not talking about any place around the country, but 
I am speaking of a specific type of situation. 

Mr. Fany. I believe I understand your question, sir. I have had 
no experience personally with that happening. That is, with work 
being moved from one plant to another, and so I have not seen people 
get angry about it, and so I cannot answer from personal experience. 

have, however, heard that point discussed many times. 

The first thing I think that it would be important to know is how 
the work gets there. Suppose plant A is struck. Suppose plant A 
is making these cups for me. i think that I should have the right 
to go to plant B and say, “Make these cups for me,” without having 
the strike shoot at me. 

I might, however, think that, particularly if the same union were 
involved in plant A and plant B, and if the management of plant A 
sends the work over and plant B becomes a subcontractor for plant A, 
then I think that there might be some logic to following the goods. 
But if it is the customer that shifts in order to stay in business, because 
he is not concerned-with the primary shift, I do not think that he 
should be the person to suffer by it. 

Mr. Mitier. Now, suppose you were putting yourself in a position 
of the employer ? 

Mr. Fany. I was the customer in my example. 

Prag: Miter. No; I believe you first said that your plant was making 

e cups. 

Mr. Fauy. Here is plant A making the cups for me, and I am the 
customer, and I am buying the cups from plant A, and it is made to 
my specificat ion, and I ‘We. the patent on it, but I say to plant A, “You 
make 10,000 of those cups for me each week.” 

Mr. Mitier. Well then you are transplanting a part of this work. 
This wet A is transplanting a part of its business over to plant 
B, isn't it ? 

Mr. Fany. Well, it might be either. Let us follow your example. 
I have nothing to do with it, but plant A subcontracts the work to 
plant B. Is that what you had in mind? 

Mr. Miter. That is having labor trouble here. On account of the 
labor trouble, he takes this block of the work and puts it into plant B. 
Now, that is very nice and a convenient way of avoiding the labor 
trouble. That is from his standpoint. But now suppose, or let us take 
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it from the standpoint of the laboring man with whom this altercation 
has come up. We have got to see both sides of this thing. 

Mr. Fany. On the example of the thing you have cited so far, I 
have said that I believe that I might be, too, opposed to having the 
picket follow that work, and I believe that was my answer. 

Mr. Mitter. I see; all right. Thank you. 

Mr. Fany. Where I made another distinction was, suppose I were 
the customer and plant A was shut down and I was cut off from my 
source of supply. I do not think that I should be prevented from 
going to you and saying, “Here I have been cut off from my source 
of supply. Will you make these cups for me?” Plant A has not got 
anything to do with it. 

r. Mitzer. As between you and plant B, you can ask him; but 
as between the laboring man and plant B, that is something else. 
He says that, “Plant B, that is not your work. That is work that has 
been put over here from plant A, work that you otherwise would not 
have had. You are really doing plant A’s work.” That is the position 
that they take. I just wanted to see both sides of that. You are an 
innocent party. 

Mr. Fany. [ would still like to get my cups, and I think I should. 

Mr. Mutter. The union will want you to go somewhere else. 

Mr. Fany. I think that I should have the right to go somewhere 
else without the union striking the next guy. 

Mr. Muter. You will have to go someplace where they are not 
making cups for plant A. 

Mr. aia. Yes, that is right. 


Mr. Muuer. All right. 
Mr. Fany. The fifth point we make begins at page 24. The feath- 
erbedding eb: pass of the act should be clarified and expanded. I 


think that I need make no further comment on that. I refer simply 
to the two recent Supreme Court cases. 

The sixth point is that the individual free American workman 
should have the right without compulsion to join or not to join a labor 
organization. That discussion runs from page 25 to page 33. 

he act in its present form outlaws the closed shop. Some unions 
enforce the clesed shop by denying membership to applicants and at 
the same time requiring members to refuse to work on the same job 
with a nonunion employee. This is particularly true in the building 
trades. Such monopolistic practices should be subject to immediate 
and automatic injunction. A union should not be permitted by work- 
ing rules, bylaws, oral instruction, or otherwise to induce or encourage 
any man to refuse to work on the same job with another man because 
of the membership or nonmembership in a labor organization. 

A strike on such a point, I think, the union should be respon- 
sible for the refusal to work. As a matter of fact, there is no reason 
on earth why the act should not make the union shop unlawful. The 
act efficiently prevents the employer from undermining a union organ- 
ization and by giving this protection it removes the only argument 
for compulsory unionism. The laws have long since outlawed all 
employment contracts which conditioned continued employment on 
nonmembership in a union. 

In the name of justice and freedom, the law should be equally ex- 
tended in the other direction. Any law or policy which conditions 
continued employment on nonmembership in a union or on member- 
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ship in a union or on the payment of tribute to a union or any other 
organization is, in my seem a yellow-dog contract and should be 
specifically outlawed. No free American should be required in order 
to hold a job either to join any organization in whose doctrines or poli- 
cies he does not believe or to pay tribute to any organization to which 
he does not belong. 

= forms of compulsory unionism, in my opinion, should be out- 
lawed. 

The seventh point, which begins at page 33, is that free speech is 
worthless unless you are free to speak. Now, the provisions for free 
speech in an unfair labor practice case are set forth in the statute in 
language that is clear and unambiguous. Yet, in a recent case before 
the National Labor Relations Board they comlpetely ignored the act. 
It is time, I believe, for an investigation into the administration of 
the act; the right of free speech should be expressly extended to rep- 
resentation cases. 

Under current interpretation, I am forced to advise clients that 
they cannot speak to their own emlpoyees on company time or com- 
pany property unless they are willing to provide the same forum for 
union organizers on company time and property. The equal facilities 
doctrine of the Board which, in-effect, requires employers either to 
stand mute or to subsidize union propaganda should be specifically 
revoked by the statute. 

Mr. Battery. Let me interrupt at this point. Back a paragraph or 
two you found fault with the practices of the National Labor Rela- 
tions Act. That is a part of your present Labor Relations Act. Do 
you want the committee to understand that you are in favor of the 
abolishing of that because they are not applying the Taft-Hartley 
pric Rod Labor Relations Act the way you would like to have it 
appli 

. fr. Fany. What I suggested was that it might be time to make an 
investigation. 

Mr. Batmry. You even went so far as to suggest to this committee 
that we ought to investigate the enforcement of it bv the NLRB. 

Mr. Fany. My personal feeling is that the NLRB has not followed 
the will of Congress. 

Mr. Battery. Are you going. to end up your presentation here by 
pleading with the committee to retain the Labor Relations Act? 

Mr. Fauy. Except for those changes which I have suggested, yes. 

Mr. Battery. Then, you are not against the Labor Relations Board, 
you are just peeved because they made a decision that you do not 
believe in; is that right ? 

_ Mr. Fany. I think they have made several that I do not believe 
in, sir. 

Mr. Battery. Remember they are a part of this whole setup that I 
was suggesting we should wipe out. 

Mr. Fany. I understand. I have, as part of this presentation, a 
suggestion. Incidentally, I am not here to endorse any particular 
bill or anything like that, you understand. What I really came to 
do was to bring to you some of our local experiences. 

Mr. Battery. You go ahead with your formal presentation. I did 
not mean to interrupt you. 

Mr. Fany. Point 8 is that in practice decertification may be a right 
without a remedy, and that begins at page 38. Employees who seek 
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decertification, which is granted them under the act, know what they 
want, but often they do not know how to accomplish it. Obviously, 
they cannot expect any assistance from the union, and the employer 
is the logical place for them to go. But if he aids them, he will be 
found guilty of an unfair labor practice, and their petition for decer- 
tification will be dismissed. This presents a practical problem which 
may be solved by giving the employer the right to petition under 
proper circumstances for decertification. 

The ninth point is that the other provisions of section 9 of the act 
are proper and should not be changed. That begins on page 41. 

Considerable attention has been directed to an attempt to give the 
right to vote to economic strikers who have been permanently replaced. 
This does not propose a good amendment. 

Mr. Batrey. That is one proposed by the now President of the 
United States during the campaign. 

Mr. Fany. Yes, sir; I am quite aware of that. I should say I am 
aware that it is said that that 1s so. 

Mr. Battery. I am not going to ask you to go head and tell the 
committee you are a Democrat or anything like that, but I could not 
resist making that point. 

Mr. Fany. In the first place, an economic strike at a time when 
the labor market provides men ready, willing, and able to work at 
an available rate, is economically unsound and might be a display 
of arrogance. The law should not give advantage to such a strike. 

In the second place, and what is more important, the proposed 
change is unfair to the working employees. Former employees who 
have been legitimately replaced and who no longer have a right to 
reemployment should not be permitted to dictate by their votes the 
conditions of employment or the representation under which the 
employer’s present employees will continue to work. The employees 
on strike who are not entitled to reinstatement should not be eligible 
to vote. 

Mr. Miter. Pardon me, at that point, you say “who are not entitled 
to reinstatement.” Just what do you mean by that? 

Mr. Fany. By way of right, if they have been replaced. 

Mr. Mixer. Then all that is necessary to deprive a striker of his 
right to vote is to hire a man in his place? 

Mr. Fany. An economic striker, sir. That has been true even 
under the Wagner Act, sir. 

Mr. Miter. What do you mean by “an economic striker”? 

Mr. Fany. A strike for wages and working conditions as distin- 
guished from a strike caused by an unfair labor practice. 

Mr. Miter. That is all. Go ahead. 

_ Mr. Fany. The Supreme Court decided that principle. I could 
not give you the date, but away back in the Mackay Radio case, I 
think it was part of the telegraph setup. That principle was true 
even under the Wagner Act, sir. 

The 10th point is that greater control of strikes may be advisable, 
and a discussion of that begins on page 44. Section 8 (d) is an im- 
pecs deterrent to irresponsible strike action, but it may well be 

roadened. The act should not permit a demand for contract open- 
ing during the terms of the agreement for the purpose of negotiation 
on matters not specifically covered by the agreement. Contracts 
should have a finality for their own terms. The secret-ballot support 
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of a majority of the employees in the affected unit should be a pre- 
requisite to a valid or legal strike. Recognition strikes should be 
specifically outlawed. 

The 11th point, which begins at page 48, is that the purpose of 
a charge, an unfair labor practice charge, should be clarified. The 
law should encourage the diligent filing and discourage the dilatory 
filing of charges by reducing the limitations of section 10 (b) to 3 
months. 

The Board should be required to follow the clear statement of the 
law with regard to the application of the statute of limitations. 

Section 10 (b) should be clarified by providing that the charge 
must contain a clear and concise statement of the specific facts, in- 
cluding names, dates, and places and events, constituting the alleged 
unfair labor practice. 

Mr. Miuier. May I ask you a question there, before we get too 
far away? I understood you to say the Board should be required to 
observe and do certain things. This Board exercises judicial func- 
— er would you proceed to require the Board to do certain 
things 

Mr. Fany. You require them to do certain things now, sir. 

Mr. Mriier. However, it is pretty much what they shall do, or the 
way they shall do it is a matter of judicial process, and as a matter of 
judgment. How are you going to enter into that? We may disagree 
with them, but what are we going to do about it, except to take it toa 
higher court ? 

fr. Farry. Well, that is what we have to do about it now, and 
maybe we are getting tired of going to the higher courts, sir. 

Mr. Mitier. Whom would you have to do this then, except we who 
are interested f You say they shall be required, but what will be the 
action ? 

Mr. Fany. Maybe you need a new Board. 

Mr. Mutter. It could be, we think, and that might be a controversial 
question. All right, you may proceed. 

Mr. Fany. I was talking about the statute of limitations. I just 
finished a case where I had to go to the circuit court of appeals to get 
what seems to me to be a very simple application of the statute of limi- 
tations as set down in one-syllable words in the act. I do not know 
why they cannot read it; the court read it like that; but you can buy 
them new glasses, perhaps, or something like that. 

The Federal Government should not be a complaining party in an 
unfair labor practice charge. 

Our next point is that the Board’s prestige can be damaged by the 
thoughtlessness of the Board’s employees. Criticism of the vroce- 
dures established by the act should be directed not to the act but to 
its administration. That discussion begins at page 55. 

In a recent case in which I appeared as an attorney, the Board’s 
decision came 2 years and 4 months after the filing of the charge, and 
this apparently is not an unusual case. 

Mr. Mitier. Can you state in that case who was at fault and why 
the delay ? 

Mr. Fany. Well, I cannot tell you why the delay; they went to sleep 
on it. I do not know that I can repeat the dates offhand; they are in 
the long brief that you have there. But as I remember it, a char 
was filed; about 8 months later an amended charge was filed, and well 
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over a year later or a year after the original charge, the General Coun- 
sel issued his complaint. Now, he had a case that was under investiga- 
tion for more than a year. I do not know why it should take that long 
to investigate a case. We were given about a week or two to prepare 
our case when they issued their complaint, and we were in a hearing. 

The trial examiner heard the case. Everything I say is subject to 
the actual dates which are in the longer brief here. The trial examiner 
heard the evidence and it took him 8 months to file his intermediate re- 
port, which is his decision. That isa long time for a judge to use in 
making up his mind. Then it went to the Board, and the Board sat 
on the thing for it seems to me another year. 

Mr. Murr. Who was filing the charges? 

Mr. Fany. A union filed a charge against a company. 

Mr. Mitirr. We have had a lot of testimony here just the other 
way, where the company was filing charges and it seems to take just 
as long. 

Mr. Fany. I do not doubt it a bit, sir. But I certainly cannot 
explain why a hearing officer who is in effect a subordinate judge hears 
all of the evidence and hears the arguments of counsel and 8 months 
jater he renders his decision. ‘That isa long time. 

Then his decision goes to the Board and the exceptions are taken, 
and the Board sits on the thing for another year. I do not know 
why. But it certainly was not our fault. If we got stuck on the 
thing, it was going to cost us a lot of money, and we were in a hurry, 
and we wanted a decision. 

Mr. Murr. I do not care who is suffering by this whichever side 
it is—— 

Mr. Fany. I think that both sides are, sir. 


Mr. Miter. It is something which certainly should be corrected. 

Mr. Fany. Some changes to secure increased efficiency in admin- 
istration are desirable. We believe that if the charging parties were 
required to a are and prosecute their own litigation instead of hav- 


ing the Federal Government do it for them, manpower and budget. 
problems may be solved and greater efficiency may result. 

The time which the clerk allotted me has now expired. I would 
like to close with this suggestion. Of every proposed amendment, 
ask this question: Is its purpose to give more power to some group or 
is it to give greater freedom to some individual citizen? 

The privilege of being permitted to appear before this distingyished 
committee is appreciated, and I thank you. 

Mr. Ruopes. Thank you, Mr. Fahy. 

Mr. McCase. Mr. Fahy, I should like to refer you to a comment 
you made on page 48. You suggest the time limit in section 10 (b) 

. reduced to 3 months. Mr. Beirne of the Telephone Workers sug- 
gested that the present 6 months’ limitation worked a hardship on his 
union in this way: In two instances grievances were being processed 
for union members. The grievance procedures were protracted, and 
before they were exhausted, the 6 months’ period had passed. He was 
forced to make the decision whether to file charges and protect the 
interests of those employees or whether he should permit the matter to 
be settled in grievance procedure. He elected to do the latter. He 
pointed out that both employees are now without their jobs, out of 
the industry after long service. 
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He feels the 6 months’ limitation imposed quite a hardship on the 
employees by forcing him to make this type of decision. His sug- 
gestion was that the time be extended to permit a union free access 
through its grievance procedure, however long. That envisions a 
proviso under 10 (b) which would say in substance that the charge 
must be filed within a certain number of months, or “X” days after 
the expiration of the grievance procedure, whichever is later. What 
would you think of that? 

Mr. Fany. Well, as lawyers, you and I know that every once in a 
while we are called upon to make a decision by way of advice to a 
client. Sometimes we make the wrong decision. Now, he is talking 
about an event that happened, as I understand it, in a plant where he 
has a contract and the contract has a grievance procedure. The event 
that happened needs to be adjusted. 

He has two courses to follow apparently. He may follow the 
grievance procedure or he may theorize that this same thing is also a 
violation of the law, and he may file a complaint. The man has 2 
remedies, and why should he be given 2? Apparently in the case he 
gave he lost in the grievance procedure, and 1 would almost bet with- 
out knowing at all that the grievance procedure has an arbitration 
clause in it. 

Mr. McCase. I do not know in his case. 

Mr. Fauy. But most of them do, and I would be almost willing to 
bet that he did have a complete hearing before an abitrator and lost. 
I assume he would also lose before the Board. 

Mr. McCase. Then you do not think there is too much merit in 
the suggestion ? 

Mr. Fany. No; and I think that he could have protected himself 


by the simple matter of Shing the charge. Asa matter of fact, he may 


have made his pressure a little harder in his negotiating with the 
union by filing the charge. 

Mr. McCase. Which he could then withdraw if he saw fit? 

Mr. Fany. Thatis right. So I think maybe he made a tactical mis- 
take, but I do not think it is the act’s fault. I think it is his fault. 

Mr. Warnwricut. I am sorry that I missed the beginning of your 
presentation. Did you say anything about the Communist-oath pro- 
vision ? 

Mr. Farry. No, sir; I did not cover that for the reason that we have 
had no experience with it in Rockford. I have been trying to bring 
our loeal feeling to you. 

Mr. W atawaranrr. You are familiar with the section though; are 

ou not! 
" Mr. Fany. Yes, sir, I am. 

Mr. Warnwricut. Do you have any views on it? 

Mr. Fany. On all of this discussion going on, whether management 
should be made to sign and whether it should be taken out ? 

Mr. Warnwrrent. That is one part of it. 

_ Mr. Fany. Having had no experience with it, I do not claim any 
insight into the problem at all. I have heard discussions about mak- 
ing the thing equal and ay. fog management to sign it. Well, I 
certainly have not got any clients, and I know of no one in Rockford 
in management who would hesitate a minute to raise his right hand 
and say he is not a member of the Communist Party and never has 
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been. So any time anybody wants to write that one into the law, you 
will not get any letters of objection from us. ) 

Now, the other discussion that I have heard is that it should be 
pulled out of the law entirely. Iam not sure that I could get enthused 
about that. I know it has not kept Communists out of unions, but 
1 think maybe it brought some of them up out of the basement. It 
seemed to me that there was quite a lot of discussion and pushing 
around in the international unions shortly after the boys began to 
have to take their oath. So I think it has done some good, and I 
would be inclined to leave it there on the theory that it certainly 
cannot do any harm. 

Mr. Wainwricur. One of the things being very strongly considered 
by the committee is some form of revision of the workings of the 
Board, the technical operation of the Board, and I noticed that in your 
statement you suggested that Mr. Bott had made progress along that 
line; is that right? 

Mr. Fany. Mr. Bott has personally, I think, done an excellent job. 
That is simply my personal opinion. 

Mr. Warnwrieur. Would you have any comments that you would 
like to add that are not contained in here as to where you think the 
technical operation could be improved ? 

Mr. Fany. I have made the observation—I think it is back toward 
the rear of my statement. What I am about to say would put Mr. 
Bott out of business. Although I personally think he is an excellent 
administrator, I think it is time for the Government to get out of the 
prosecution business in labor matters. 

Mr. Warnwricnt. It is too bad Mr. Bailey is not here and he would 
join you. 

Mr. Fany. If I have a complaint, why should I take it to the 
Government and ask the Government to do it? What I want is really 
a redress of a civil right. Why not let the Board constitute a case 
which I might try and do my own investigating and try my own case 
before them as I would a civil case? Mr. Bott would not agree with 
that. 

Mr. Exxuiorr. Why would not Mr. Bott agree to that? 

Mr. Fany. I perhaps should not have said that. If the Govern- 
ment were out of the business of investigating and prosecuting cases, 
you would not need Mr. Bott on your payroll. 

Mr. Exniorr. Aside from that? 

Mr. Fany. That is what I was referring to rather jokingly. I am 
sorry, sir. 

Mr. Thank you. 

Mr. Wainwricur. Do you have any suggestions as to the handling 
of the machinery of ordinary election or representation cases, and 
would you believe that you would take the ordinary election cases out 
from under the Board and put them somewhere else / 

Mr. Fany. No; I think they are being handled reasonably well. 

Mr. Wainwricur. How about representation cases? 

Mr. Fany. That is what I mean—representation cases. I think 
they are being handled reasonably well. 

Mr. Warnwricut. We have had a great deal of testimony before 
the committee which I gather you yourself know about which indi- 
eates that there has been a great lack of speed on the part of the 
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Board in almost every phase of its operations, which does not seem 
to be the fault of the Board personnal at all, but rather the fault of 
the machinery under which the Board is operating, and therefore some 
of the suggestions have been made, and I think some members of the 
committee—I have not made up my own mind on it—are inclined to 
favor placing the various operations that are now handled under 
section 9 elsewhere. I wondered what your views were on that. 

Mr. Fany. Frankly, I have not either heard about it or thought 
about it. The whole process needs speeding up. I will go with you 
on that and anything that can be done to speed it up should be done. 

The Board has in recent months done some speeding up or consid- 
erable speeding up in the handling of representation cases. T think 
that they are a long ways from perfection, but they have speeded that 
up considerably. In general, outside of their free speech doctrine 
or lack of it, I think that the Board is handling representation cases 
reasonably well, except for greater efficiency. I think the efficiency 
is a weakness throughout whether you are talking about representation 
cases or unfair labor practices charge cases. We are just way behind. 

Chairman McConnetu. Mr. Elliott. 

Mr. Exxiorr. [ have no questions, Mr. Chairman. : 

Mr. Ruopes. I would like to ask one question, Mr. Fahy. This is 
along the lines of the Labor Relations Board. Have you ever con- 
sidered the possibility of treating labor law very much the same way 
that the other laws are treated and doing away with the specialized 
tribunal for handling labor problems and resorting to the Federal 
courts and other ordinary systems of the judiciary ? 

Mr. Fauny. I have heard some very interesting discussions on that, 
sir. That is where you just go to your district court, you mean ? 

Mr. Rnoprs. Yes, and I think you would probably have to have 
more judges. 

Mr. Farry. There is great merit in that. I do not know what this 
committee is considering, and if the committee is considering that, I 
think that it might well, and I certainly cannot inform them about 
that, but in might go into statistics to see how much of a burden, if any, 
you would actually place on the courts or to look at it from another 
way, would you be better off to create, as you have, a Tax Court, for 
instance, to have a labor relations court, but with the Government out 
of business. 

I think these things should be tried just as a civil case is tried, 
whether before the district court or before a special court which you 
set up. If you would set up a special court, by all means you must 
have a right of appeal to the circuit courts. 

But the only reason that I would say I am not for—and I do not 
say it—but my only reason for not being for trying unfair labor 

ractice cases bidors the district courts would be a question of work- 
oad. I do not know the answer to that, very honestly. 

Mr. Ruopes. Well, I would like to say that is my own idea, and L 
am not sure I speak for any other members of the committee, but I 
have been seriously considering the feasibility of this. 

Mr. Fany. If they can handle the workload, I am in favor of it. 

Mr. Ruopes. Thank you very much. 

Chairman McConnett. Are there any other questions? 

Mr. Fahy, I want to not only thank you for being here but to express 
my appreciation for the fine way in which you have summarized 
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your statement. It certainly conserved our time and at the same 
time it presented the essential points of your viewpoint. 

Mr. Fany. Thank you, sir. 

Chairman McConneut. The next witness will be Mr. William W. 
Miller, director of industrial relations, Stewart-Warner Corp. 


STATEMENT OF WILLIAM W. MILLER, DIRECTOR OF INDUSTRIAL 
RELATIONS, STEWART-WARNER CORP. 


Mr. Mitier. I want to tell you about some of our experiences with a 
union dominated by Communists, and about some of the strengths and 
weaknesses of the Taft-Hartley Act as shown by those experiences, 
ail about my recommendations as to labor legislation also based on 
those experiences. 

My story is to some extent unique, because in most cases it is difficult 
to show how the Communists are able to get control of a local union 
and the extent that they are successful in doing so. We have the facts, 
however, in this particular case. 

In August 1945, Florence Hall, a Stewart-Warner employee, was 
elected to the governing committee of the Communist Party in Illinois, 
known as the Communist Party State Committee. The party shortly 
thereafter decided to make the Stewart-Warner plant in Chicago a 
point of concentration for the committee’s party activities in Illinois. 

Now, Florence Hall herself admitted these facts in the famous trial 
of the 11 Communists before Judge Medina. At that time Florence 
Hall was not even an officer of the local 1154-UE, which was the union 
we had in our plant at that time, bot it was noticed that she called 
John Kelliher, the president of the union, by telephone in executive 
board meetings to direct the action the executive board should take. 

We had another employee in our plant at that time by the name of 
Garfield Herron. It later developed that he was an FBI agent inves- 
tigating communism in our plant, and he testified for the Government 
in the trial of the 11 Communists before Judge Medina. He testified 
about classes—— 

Mr. Warnwnricut. Is this the first class of Communists or grade B 
Communists ? 

Mr. Mitterr. This is the first trial. He testified about classes in 
communism conducted at the home of John Kelliher, the president of 
our local union, and elsewhere. The classes were conducted by 
Everard Hall, who was the husband of this same Florence Hall. 

A number of Communist Party meetings were held with a key 
group of Stewart-Warner employees, most of whom either at that time 
were executive board members or later were selected for positions on 
the executive board or other high positions in the union. 

Along around the end of 1945 or the beginning of 1946, the employ- 
ees in our plant, or many of them, became aware of what the Com- 
munists were attempting to do, and attempting to secure control of 
the local. An employee by the name of William Conner ran for pres- 
ident on an anti-Communist platform against John Kelliher and won 
the election in a rather close election. But the Communist-dominated 
executive board would not let Conner take office as president. He 
finally was required to file a suit in the local courts to require them 
to permit him to take office and it was not until the judge ordered the 
board to permit him to take office that he was able to do so. 
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In the meantime the same Florence Hall caused a sit-down strike 
in her department, telling us that the employees would not go back 
to work until William Conner was removed from the plant. She and 
other Communist leaders threatened non-Communist employees, phys- 
ically assaulted them at union meetings, and on one occasion one of 
the Communist leaders attempted to push a non-Communist leader 
down the stairs in our plant. 

Eventually, in future elections, the Communists regained complete 
control of the presidency and the executive board. 

Mr. Warnwricut. May I stop you there and ask you what happened 
to this Conner in 1946% Did he get seated as president ? 

Mr. Mivier. He was seated as president after he filed a suit which 
was heard before a master and then a circuit-court judge, about 6 
months after he was elected president, and they ordered the union to 
vermit him to take office, and he went in, but then they passed some 
»vylaws which did not permit him to do anything, but he had the title 
of president for the next 6 months. 

The next election they made sure that John Kelliher became presi- 
dent again. 

There is a great deal of evidence as to how the Communists were 
able to control this local union, and by typical Communist activities 
they were able to do that. In my statement I have given you some of 
the details, and I would ask if it would be possible for that statement 
to be incorporated into the record so I will not have to go into the 
details on that. 

Chairman McConne.z. All right. That will be done, if there is no 
objection. 

(The statement is as follows :) 


PREPARED STATEMENT OF WILLIAM W. MILLER, Dikecror or INDUSTRIAL RELATIONS 
STEWART-WARNER Corp., CHICAGO, ILL. 


My name is William W. Miller. I am director of industrial relations for 
Stewart-Warner Corp. Stewart-Warner has contracts at its various plants with 
some 11 labor unions. This includes the UAW, the TUE, and the Steel Workers 
Union affiliated with the CLO, the Mine, Mill & Smelter Workers Union, a union 
which was expelled from the CLO, the IBEW, and LAM affiliated with the AFL, 
a completely independent union, and some four other unions representing smaller 
groups of employees. We try to maintain a sound, friendly, business-like rela- 
tionship with all unions representing our employees and for the most part we 
are successful in doing so. 

I want to tell you, however, about some of our experiences with a union domi- 
nated by Communists, about some of the strengths and weaknesses of the Taft- 
Hartley Act as shown by those experiences, and about my recommendations on 
labor legislation also based on those experiences. 

My story is to some extent nique because in most causes it is difficult to show 
how the Communists gain control of a local union and the extent that they are 
successful in doing so. All the facts I am going to give you came from sworn 
and undisputed testimony given in the famous “trial of the eleven’? Communists 
before Judge Medina, from sworn and undisputed testimony given in a National 
Labor Relations Board proceeding in which we were a party, and from testi- 
mony supported by affidavits offered in that NLRB proceeding. 

In August 1945, Florence Hall, a Stewart-Warner employee, was elected to 
the governing committee of the Communist Party in Illinois, known as the 
“Communist Party State Committee.” The party shortly thereafter decided 
to make the Stewart-Warner plant a “point of concentration” for the Commu- 
nist Party of Illinois. (Florence Hall herself admitted these facts at the trial 
before Judge Medina.) At that time Florence Hall was not an officer of local 
1154-UK, the union in our plant, out it was noticed that she interrupted execu- 
tive board meetings by telephone to direct John Kelliher, the president of the 
local, as to what steps the executive board should take. 
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Garfield Herron was another Stewart-Warner employee at this time. It later 
developed that he was an FBI agent, investigating communism in the Stewart- 
Warner plant, and he testified for the Government in the trial of the 11 Com- 
munists before Judge Medina. He testified concerning classes in communism 
that were conducted at the home of John Kelliher, the president of the union, and 
elsewhere. Classes were conducted by Everard Hall, the husband of Florence 
Hall. 

A number of Communist Party meetings were held with a key group of Stewart- 
Warner employees, most of whom were at that time or later selected for top 
official positions in local 1154. 

Toward the end of 1945 and the beginning of 1946, many Stewart-Warner 
employees began to become aware of the fact that the Conmnunists were at- 
tempting to secure control of the local. An employee by the name of William 
Conner, running on an anti-Communist platform, was elected president in a close 
election opposing John Kelliher. The Communist dominated executive board 
refused to let Conner take office. He was required to file a law suit and did not 
take office until the judge ordered this action. In the meantime Florence Hall 
caused a sitdown strike in her department, telling the company that the em- 
ployees would not go back to work until William Conner left the plant. 

She and other Conmunist leaders threatened non-Communist employees, physi- 
eally assaulted them at union meetings, and on one occasion one of the Commu- 
nist leaders attempted to push a non-Communist leader down the stairs in the 
plant. 

In future elections the Communists regained complete control of the presidency 
and the executive board. 

In March 1948, a printed pamphlet, published by a committee for a CIO policy 
in Local 1154, UE-CIO, was circulated at the plant by employees of Stewart- 
Warner which stated in part, as follows: 

“The disciplined Communist minority which has seized control of our inter- 
national union, the paid organizing staff, the UE News, and our local union 
administration has given our union the repulsive reputation of being Communist- 
dominated, thereby weakening the confidence of the members in their union. 

“The effective funetioning of our union has been hampered. Collective bargain- 
ing and membership losses have been misrepresented and minimized by the admin- 
istration. Important matters such as the union shop, adequate night-shift bonus, 
veterans program, welfare program, ete., which affect many or all of our members, 
have been betrayed in the interest of partisan politics. 

“The local executive board majority, in flagrant violation of the local con- 
stitution, has instituted a conspiracy against the membership by failing to report 
decisions affecting the membership to the local meetings, and by refusing to submit 
their actions for approval of the local membership. 

“Democratic processes within our union have been replaced by methods of 
character-assassination and an attitude of arrogance and dictatorship toward the 
rank and file. Petitions have been ignored. 

“Our local newspaper has been turned into the private organ of the Kelliher- 
Hall-Communist faction, allowing only praise of the administration, and denying 
free expression of opinion. 

“Regularly constituted committees have been forced into inactivity unless con- 
trolled by and for the Communists and their stooges. 

“Candidates for union office have been supported not on the basis of merit or 
ability as union men or women but because of their willingness to accept orders 
from the Communist Party. Charter members of our local have been discouraged 
into inactivity or ‘purged.’ 

“The democratically-elected chief stewards have been hounded and attacked 
for refusing to place adherance to the Communist Party program ahead of the 
interests of the rank and file. They have been denied the assistance necessary 
for efficient prosecution of grievances. 

“Officers and members who have refused to submit to Communist dictation 
have been relegated to second-class membership. They have been prevented 
from carrying on legitimate union activities, and have heen denied the floor at 
local meetings. 

“Our local treasury has been depleted by contributions to a variety of Com- 
munist-front organizations, and by support of Communist activities: for ex- 
ample, the American Youth for Democracy (successor to the Young Communist 
League) ; the Chicago Star (Chicago edition of the Daily Worker) ; the Progres- 
sive Party (political arm of the Communist Party), the American Committee 
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for Protection of Foreign Born (front committee for protection of Communist 
aliens), etc. 
* ~ * * * * * 

“Repeatedly, the interests of the rank-and-file members who pay the bills 
have been deliberately sacrificed to carry out the pernicious activities of the Com- 
munist Party adherents in our union.” 

In November of 1948, Florence Hall told Ruth Hunt, who had just been elected 
recording secretary of local 1154, and her husband, in part as follows: “We 
want to know if you people are willing to come into the Communist Party. Un- 
less you are a member of the Communist Party, you can’t get anywhere in the 
union.” Ruth Hunt and her husband told Florence Hall that they would not 
join the party, and thereafter Mrs. Hunt was not permitted to take office as 
recording secretary. 

In January 1949, Florence Hall told a union membership meeting that she 
was a Communist and proud of it. 

There is a great deal more evidence as to how the Communists were able to 
control and did control this local union and, by typical Communist tactics, were 
able to contro! all union activities in support of the party line. 

On June 1, 1949, the company, as it had a right under the terms of its contract 
with local 1154, terminated the contract. On this same date it received a demand 
for bargaining rights from local 10831-IBEW, AFL. It immediately submitted 
the question of bargaining rights to the National Labor Relations Board for a 
decision. Because of the provisions of the Taft-Hartley Act with respect to the 
filing of non-Communist affidavits, local 1154 elected not to qualify and appear 
on the ballot and it campaigned for a no-union vote. In July the employees 
voted 1,041 to S886 in favor of local 1031-IBEW. The National Labor Relations 
Board permitted John Kelliher, the Communist president of the local, and other 
individuals to file unfair labor practice charges against the company in connec- 
tion with the election and refused to certify the AFL while these matters were 
pending. The employees still wished to have the AFL as bargaining agent and, 
some 6 months later, presented the company with signatures of a majority of the 
employees requesting representation by local 1081-IBEW. Thereafter, the com- 
pany recognized that union and has since maintained bargaining relations with 
it. The Board, however, continued to prosecute the company, charging unfair 
labor practices in the election, and refused to certify the IBEW. The circuit 
court of appeals eventually dismissed all unfair labor practice charges but it 
was not until after another election, 244 years after the first election, that local 
1031 was certified. 

What are the lessons we have learned from our experiences? 

1. Although the non-Communist affidavit provision was of some value before 
the Communist dominated unions found out how to get around it, it is of no 
value today. If Congress wishes to protect employees, employers, and the public 
from the dangers that arise from such unions (and T am sure the vast majority 
of Congressmen wish to do this) new legislation must be adopted. 

You should not pussyfoot on this legislation. Communist dominated unions 
still exist today and everyone knows it. Adequate protection should be given to 
make certain as to whether or not a particular international union or local has 
in fact Communist officials or Communist leadership, but once this is established, 
the union should have no rights under the NLRB whatsoever. The Goldwater 
bill is one approach to this problem. Furthermore, the act should make it clear 
that individuals could not front for the union or secure relief which will inure 
to the benefit of the union. That is what the National Labor Relations Roard 
attempted to permit in our case. If the Board had refused to let individuals 
fight the Communist union’s battle, our employees would have had the union 
of their choice certified 24% years earlier with all the benefits that accrue from a 
certification, and the Government, the union which eventually won its certifica- 
tion, and ourselves would have avoided a great deal of unnecessary trouble and 
expense. 

2. Our company maintains a policy of discharging Communist supporters. Any 
company that adopts this policy runs the risk of an arbitrator finding that this 
fact is not a just cause for discharge, or the National Labor Relations Board 
finding that the discharge was for union activity. The law should be amended 
to make it clear that support of or affiliation with the Communist Party is a just 
cause for discharge and a complete defense to any unfair labor practice charge 
based on such a discharge. 

3. Our experiences before the Board also have taught us how the National 
Labor Relations Board has limited and circumscribed the rights of free speech 
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we thought the Congress intended to give us in the Taft-Hartley !aw. Here 
we were in a bitter battle for our existence against a group of Communists and 
yet we were continually harrassed by the National Labor Relations Board. 

In the General Shoe case, the NLRB has said, in effect, “We admit that nothing 
you say would be an unfair labor practice or would constitute an unlawful 
threat or promise. Yet in spite of this fact we are going to set aside an election 
because of your exercise of the right of free speech.” 

This doctrine is doubly pernicious because the employer has no right to appeal 
to the courts to reverse the Board’s holding. So Congress must make it clear 
that the same standards it has set insofar as unfair labor practice cases are 
concerned, are equally applicable in representation matters. 

Furthermore, consider the dilemma the employer finds himself in if he decides 
he wants to talk personally to his employees. The same General Shoe case says 
he cannot go to the employees’ homes or talk to the employee individually or in 
small groups. On the other hand, under its revived captive-audience doctrine, 
the Board says he can’t address them in a large group unless he likewise is will- 
ing to subsidize the union by giving it an equal opportunity to address the em- 
ployees on company time and at company expense. Thus the Board has effectively 
blocked all verbal methods of communication. If free speech means anything at 
all, the Congress should correct this injustice the Board has created. 

Senator Taft and Representative Condon have proposed an amendment which 
will strike from section 9 (c) (3) the sentence prohibiting from voting in a 
representation election those employees on strike who are not entitled to reinstate- 
ment. I hope this committee will not adopt such an amendment. The issues 
are simple. In an economic strike, the employees have a right to strike, and 
employers have a right to operate their plants, replacing strikers if they can do so. 
When they do replace an employee, he loses further rights to reemployment. 
This is the law, always has been, and no one is suggesting that it be changed. 
Why then should a person who has lost all rights to reemployment through 
replacement be permitted to vote in an election? He has no legal interest in 
the outcome of that election. So on logie alone there is no reason for the 
amendment. 

T also personally favor this provision because I know it saved us from a strike. 
The day we terminated our contract with the UE we submitted the representa- 
tion question to the National Labor Relations Board. It was touch and go as 
to whether the UE would call a strike. They finally told everyone to stay in 
the plant because (so they charged) the company wanted a strike so it could 
replace strikers and thus they couldn’t vote in the election. 

Needless to say, we did not want to have a strike. Put the UF remembered 
an unsuccessful strike they had had a year earlier at the Belmont Radio Corp. 
in Chicago where the company eventually replaced all the striking workers and 
the employees selected an AFL union as their bargaining agent. 

Thus a provision which actually reduces the number of strikes should be 
carefully preserved rather than thouchtlessly discarded. The question of repre- 
sentation should be decided by an election, as it was, rather than by a strike. 

5. The question of strikes brings up another very important subject—the right 
of local authorities to control and regulate strikes. Chicago, unlike many highly 
industrialized towns, has an excellent reputation as to the maintenance of law 
and order during a strike. There is a growing tendency, however. for the courts 
to limit the rights of the States to protect the public from the effect of strikes. 
The law should make it clear that the States should have the right to legislate on 
strikes, picketing, and secondary boycotts, as well as on union security provisions. 

6. There is one final subject with which we have had experience. Ordinarily, 
when a collective-bargaining agreement is signed, the parties would assume that 
the agreement would finally determine working conditions for the period of the 
contract. The National Labor Relations Board, however, in cases involving 
pensions, held that if a subject isn’t mentioned in the contract, the company 
is still under an obligation to bargain. 

Because of this holding, we inserted what we call a full agreement clause in 
our contracts. In brief, such a clause by its terms states that the whole subject 
of wages, hours, and working conditions is closed for the period of the agreement. 
We bargained hard to secure such a provision and made concessions in order 
to do so. 

In spite of this provision, the National Labor Relations Board today is prose- 
cuting us for our failure to make copies of our time studies and turn them over 
to the union. We have shown them to the union but this will not suffice. In 
past vears, the union has attempted to secure such a right through negotiation and 


3248 LABOR-MANAGEMENT RELATIONS 


we have turned it down. It seems extremely unfair for the National Labor 
Relations Board to harass an employer during the contract term. Mr. Reynolds, 
I believe, made a suggestion along this line somewhat as follows: “Conditions 
of employment which were not discussed at the time of negotiations, or were 
discussed and not incorporated into the contract, are not to be the subject of 
further bargaining until the terms of the original contract has run out, with the 
proviso that this proposal would not apply if the contract makes provision for 
arbitration of problems arising after the signing of the agreement, nor would 
it affect a case where both parties agree to a change or to an extension of the 
original contract.” 

7. I have strong feelings on many other subjects in connection with labor 
legislation—for example, that no change should be made in the definition of a 
supervisory employee and also that something should be done about the monop- 
olistiec power of unions. Since I have not had personal experiences on those and 
other matters, however, I will not go into them. I thank you for the oppor- 
tunity of expressing my views to your committee. 

Mr. Muuer. On June 1, 1949, our company, as it had a right to 
under the contract with local 1154, terminated the contract. On the 
same day we received a demand for bargaining rights from an AFL 
union, IBEW. We immediately submitted the whole question of bar- 
gaining rights to the National Labor Relations Board for a decision. 

Because of the provisions of the Taft-Hartley law, local 1154 elected 
not to file the non-Communist affidavits and did not qualify and it 
campaigned for a no-union vote because it could not appear on the 
ballot. 

In July, the employees voted in favor of the AFL union by a vote 
of 1,041 to 886. Now. there were no objections to this election that 
were filed that were valid. There were some individuals, the union 
could not file them because it had not qualified, and some individuals 
tried to file objections to the election, but individuals are not permitted, 
and so there were no objections to the election pending but the Board 
permitted John Kelliher, the Communist president of the local, and 
some other individuals, to file unfair labor practice charges against 
us in connection with claims of things we did during the election. 

They refused to certify the AFL while all of these matters were 
pending. Now the employees still wanted the AFL for the bargain- 
ing agent, and 6 months later they signed up cards, and we recognized 
them on a card check; these unfair labor practice charges were still 
pending. We have maintained bargaining relations since that time. 
The Board, however, continued to prosecute the company, based on 
the charges filed by the Communist president of the local, and the cir- 
cuit court of appeals eventually dismissed all of these unfair labor 
practice charges, but it was not until after the AFL won another 
election 214 years later, 2% vears after it won the first election, be- 
fore it was finally able to get certified as the bargaining agent for our 
employees. 

What are the lessons we have learned from our experiences? Al1- 
though the non-Communist affidavit provision was helpful before 
the Communist-dominated unions found out about it, it is of no value 
today. 

If Congress wishes to protect employees, and employers and the 
public from the effects of the Communist-dominated unions, and T am 
sure most members of Congress want to, new legislation must be adopt- 
ed. There is not any reason to pussyfoot about this legislation. Com- 
munist-dominated unions exist today, and everybody knows it, and 
such a union should not have any rights under the National Labor 
Relations Act at all. 
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Now, the Goldwater bill, I think, is one approach to this problem. 

But furthermore, whatever legislation is enacted should make it clear 
that individuals cannot front for the Communist-dominated union 
or secure any relief which will inure to the benefits of the union. 
That is exactly what the National Labor Relations Board did in our 
case. 

If the Board had refused to let individuals front for the wnion and 
carry on their fight, our employees would have had the union of their 
choice certified 214 years earlier, with all of the benefits that flow from 
a certification. The Government and the union which eventually 
won and ourselves would have avoided a great deal of unnecessary 
trouble and expense. 

Now, the second point, our company maintains a policy of discharg- 
ing communist supporters, and we won't have them in our employ. 
But any company that adopts this policy runs the risk of an arbitrator 
finding that membership in the Communist Party is not a just cause 
for discharge, or the National Labor Relations Board filing unfair 
iabor practice charges in connection with the discharge. So the law 
should be amended to make it clear that affiliation with the Com- 
munist Party is adequate grounds for discharge and a complete de- 
fense to any unfair labor practice case. 

Our experience before the Board also has taught us how the Board 
itself has limited and circumscribed the rights of free speech which 
we thought Congress intended to give us. It was touched on a little 
earlier by the earlier witness. But in that General Shoe case to which 
he referred, the Board has said in effect : 

We admit that nothing that you say would be an unfair labor practice, noth- 
ing it it would constitute an unfair labor threat or promise, yet we are going 
to set aside this election just because you exercised your rights of free speech. 

That is what they did in the General Shoe case. This doctrine is 
doubly pernicious, because in an election case or representation case, 
the employer has no right to go to the courts. You never can reverse 
the Board on an election case. 

In an unfair labor practice case you can go to the courts but you 
never have any chance to do it here, so the only way we can get relief 
on that is for Congress to make it clear that the same rules on free 
speech apply in election cases, representation cases, as apply for the 
purpose of unfair labor practice cases. 

Also, consider the dilemma that the employer finds himself in under 
current doctrines if he wants to talk to his employees individually. In 
that General Shoe case the Board in effect said : 

You cannot go to his home. You cannot talk to him individually, and you 
cannot talk to him in small groups, or we will set aside the election. 

Then under the recently revived captive-audience doctrine they say : 

You cannot talk in large groups unless you are willing to subsidize the union 
by permitting the union to have an equal time to talk to the employees on com- 
pany time and at company expense. 

So the Board has effectively blocked all methods of verbal com- 
munication with your employees whatsoever. If free speech means 
anything at all, Congress should correct this. 

Mr. Wainwricur. Let me ask you on that point: You heard the 
testimony of the other witnesses on section 8 (c). Would you adopt 
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the same philosophy to the effect that the language of 8 (c) is adequate 
and it is a question of interpretation ? 

Mr. Mixer. I have argued, and I personally think, that it was the 
intent of Congress when it enacted the free-speech provisions, that 
they should be applicable in a representation case as well as in an un- 
fair labor practice case. The Board, however, has taken a different 
interpretation. 

Mr. Warnwricut. That is true. Is that something that should be 
out? 

{r. Mixxer. It is a simple matter to legislate and make it clear, and 
the Board did not understand you, and so you can make it clear so 
they do understand you. All you have to do is make it applicable 
in representation cases as well as unfair labor practice cases. 

Mr. Warnwricut. You are getting there into extremely technical 
questions, because we have heard a lot of testimony on that, the cap- 
tive-audience doctrine and a whole series of them. I believe that some 
of them have been reasonable interpretations. It is so hard to draft 
legislation that in effect interprets individual situations as they arise. 

Mr. Mitxer. But you have one basic principle, and that is the free- 
speech question. Now, if you mean free speech to be applicable the 
same way in all cases, it is very simple to say so. I think that you 
meant it, but the Board does not think you meant it, and they say 
it is only in unfair labor-practice cases, and they will not apply the 
same doctrine in election cases. 

Mr. Warnwerienr. You would add a word or a sentence that this 
shall include representation cases ? 

Mr. Miuirr. That is right. 

Mr. Wainwrigit. All right. Go ahead. 

Mr. Mruer. Now, I have one other subject that was discussed by 
the previous witness. 

Mr. Barpen. If you are leaving the subject of free speech, I would 
like to say this: Why should we continue to toy in the field of free 
speech, and why should not we get out of the field of free speech in- 
stead of going further and limiting free speech here ? 

Mr. Mitier. I do not think so. I think that we should establish 
free speech fully. I am not suggesting that. 

Mr. Barven. What I am talking about is, if we are going to pass 
a law, just remove the free-speech section out of it. 

Mr. Munier. Well, under that, or before you enacted the free-speech 
section in the Taft-Hartley Act, the Board and to some extent the 
courts had limited the rights of an employer to talk, and I think be- 
cause of court decisions you had to enact the basic rule that employers 
as well as unions have the right to talk to their employees. 

Mr. Barpven. Well, if we specifically tell them to stay out of that 
field, they will have no right in this field. 

Mr. Mrixrr. It may be a question of legislative drafting. I think 
the basic principle is that as long as there is no threat or promise 
involved in the speech, he should be permitted to say anything he 
wanted to. I think you and I see exactly eye to eye on it. 

Mr. Barven. But the thing I am talking about is that it is not right 
to leave one side to make the threats and the other side to have to 
take them. I am afraid that we are toying in a field here. Person- 
ally, I do not want any credit for ever beginning the movement to 
restrict free speech in America, as we have always known it. 


n 
i] 
r 

a 
t] 
1 
t] 
al 
a 
if 
th 
th 
wi 
ot 
in 
te: 
th 
sp 
wi 
re 
mi: 
an 
st 
en 
1] 
TI 
reé 
go 
{ 
of 
ha 
fre 
col 
Na 
th 
fin 


LABOR-MANAGEMENT RELATIONS 3251 


Mr. Miter. I agree with you 100 percent. 

Mr. Exxrorr. Does the gentleman mean, by the statements he has 
made, that what we should do is just let the free speech which is an 
integral part of our basic fabric, that is in the Constitution, be our 
rule and guide and say nothing about it so far as the labor law is 
concerned? Is that what you mean? 

Mr. Barpen. Unless there has been some interpretation by a court 
somewhere that would lay the basis to invite them back into the field. 
But my view is that you and I do not need any statute to interpret 
our rights to free speech. I know what I can say to the gentleman 
and get away with, and I think the gentleman knows about what he 
‘an say and get away with, with me. We do not need a statute for 
that, and no one else needs it. 

I think that in this free-speech field we have come to the dead end. 
If we begin to venture further, then we are beginning to toy with 
the right of free speech as it might be interpreted by the men whe 
are passing upon it. 

Mr. Extiorr. Anything we do makes it worse, you mean? 

Mr. Barpen. I think, as I expressed myself yesterday, I think that 
when you come to a dead-end street, the thing to do is turn around 
and go back out, and I think that we are at the dead end now, and 
if we attempt to go further, I think that we are going to invade a field 
that, I do not believe Congress wants to get into. 

Mr. Ruopes. Will the gentleman yield there? Perhaps, Mr. Barden, 
this is along the lines of your thinking. In other words, you feel if 
we amend this section 8 (c) in order to strengthen it, there will be 
other loopholes found by the Board which applies the laws so that 
in effect we will be actually limiting a thing that we are really in- 
tending to set free. 

Mr. Barven. That is exactly right, and that is well put. I think 
the gentleman is exactly right. 

Pardon me for the interruption. Every time anybody mentions free 
speech, I think I must be allergic to it, and I get involved, 

Mr. Muter. On this question mentioned previously, by the previous 
witness, of a right of a striking employee who has been permanently 
replaced to vote in an election case, basically that is a very simple 
matter. In an economic strike the employees have a right to strike 
and the employers have a right to stop operating and to replace the 
strikers if they can do so. When they do replace them, the striking 
employee loses further rights to reemployment. 

Now, this is the law, and it always has been the law, and so far as 
I know no one in Congress is now suggesting that this law be changed. 
The only question is whether this employee who has lost all rights to 
reemployment should be permitted to vote in an election which is not 

oing to affect him. He has no interest in it, and so on logic alone 

do not think that there is any reason for the amendment in spite 
of the fact that Senator Taft and Representative Condon and others 
have proposed it. 

But I personally favor this provision because I know it saved us 
from a strike, this particular provision. The day we terminated our 
contract with the UE, we submitted the representation question to the 
National Labor Relation Board. It was touch and go as to whether 
the UE was going to call a strike at our plant at that time. They 
finally told everyone to stay in the plant because, so they charged, we 
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wanted a strike so we could replace the strikers and thus they could 
not vote in the election. 

Well, needless to say, we did not want a strike, but the UE remem- 
bered an unsuccessful strike they had had at the Belmont Radio i 
a year earlier, where the company eventually replaced all of the strik- 
ers, and the workers svenkeay selected an AFL union for their bar- 
gaining agent. So this provision which actually reduces the number 
of strikes should be preserved rather than thoughtlessly discarded. 

Mr. Warnwrienr. May I ask a question on that point? The wit- 
nesses who have testified before this committee, and presumably that 
have testified before the Senate committee or before Mr. Taft, that 
induced him to make that amendment, felt that it actually did in- 
volve—I am telling you mimeo Re already know—that it did in- 
volve their economic well-being, because if the strike was won, they 
would be reinstated and have their jobs back, and therefore they did 
have a direct economic interest in the strike itself. 

That is the opposite side of the picture which you undoubtedly 
are aware of. Now, you disagree with it completely, or do you think 
it isa halfway proposition or what ? 

Mr. Mitier. I think I would say I disagree with it completely. 
They do not have any legal right to their jobs. 

Mr. Warnwreieut. I understand that. I did not say they had a 
legal right either, and I do not think that Taft would. I think the 
point is that they would have a direct economic bearing because it is 
their jobs that are lost or filled while they are out on strike. 

Mr. Mitier. So should any other applicant for employment. He 
has an interest that he might be able to get a job there. At the 
moment of that election, however, that man has no right to a job in 
that plant. There are hundreds and thousands of people who also 
may work at that plant at some time in the future depending upon 
what is going to come out. But the people who should vote in an elec- 
tion at a particular time are the people who have the right to jobs in 
that plant. Those are the ones who should determine who their 
bargaining agent is going to be. 

Mr. Warnwricut. Thank you. I did not mean to interrupt. Itisa 
very important point. 

Mr. Mitrer. This question of strikes brings up another very im- 
portant point which was discussed a little earlier. That is the right 
of local authorities to control and regulate strikes. In Chicago we 
are we think very fortunate because we have a very good reputation, 
in the maintenance of law and order in the strike situation, and T am 
a little fearful of the growing tendency to take away from the States 
and local communities the powers that they have. I recommend that 
you all support the Lucas bill, H. R. 3055. 

There is one final subject with which we have had some experience. 
Ordinarily when a collective-bargaining agreement is signed, the 
parties would assume that that agreement would determine working 
conditions for the period of the contract. The Board,. however, in the 
pension cases held that if the subject is not mentioned in the contract, 
why, the company still is under an obligation to bargain. 

Well, because of this holding, we inserted what we call a full-agree- 
ment clause in our contracts. In brief, such a clause states that the 
whole subject of wages, hours, and working conditions is closed for 
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the period of the agreement. Now, we bargain hard to secure such a 
provision and made a number of concessions, in order to get it. 

In spite of this provision, the National Labor Relations Board 
today 1s prosecuting us for our failure to make copies of the time 
studies and turn them over to the union. Now, we have shown them to 
the union, but that is not enough; they want us to make copies of them 
and turn them over. In past years the union had attempted to secure 
that right, that specific thing, through the collective-bargaining proc- 
ess. We had turned it down. It seems extremely harsh to us to be 
harassed by the Board while a contract is going on, when we have 
got a full-agreement clause. Mr. Reynolds, I think, made a suggestion 
as to an amendment to take care of that provision. 

I have strong feelings on other subjects; for example, that you 
should not change the definition of “supervisory employees” and 
something should be done on monopolistic power, but I have not per- 
sonal experience, and so I will not go into them. 

I want to thank you for the opportunity of expressing my views. 

Mr. Ruopes. I just have one question to ask. Mr. Miller, I notice 
that you stated that the Goldwater bill was one approach to the situa- 
tion on Communist-dominated unions. I just wondered if you would 

sare to elaborate on that. Do you like that approach ¢ 

Mr. Miter. I was a little diffident about it because while IT am a 
ereat authority on what Communist unions can do to a company and 
bow harmful they are to a company, because we have had a great deal 
of experience on it, I do not know too much about the mechanics of 
finding it out. 

From what I have read of that bill, it seems to be an excellent way 
to do it, because it does give the unions a chance to defend themselves, 
and it is established by a board as to whether it is so or not, but then 
once the fact is established, they should have no rights whatsoever and 
they should not be permitted to do anything. 

Mr. Ruopes. Thank you. 

Mr. Wainwricur. You mentioned it was the policy of the company 
to heave out any and all known Communists. Was Mr. Kelliher a 
member of the party or not ¢ 

Mr. Mitier. Yes, he was, to our best knowledge. 

Mr. Warnwricut. Did you heave him out ? 

Mr. Miuirr. 

Mr. Exxiorr. You seem to have waited a good long while to do it. 

Mr. Wainwaicur. That was for this reason: Up until June 1, 1949, 
we had a contract which said that we could only discharge employees 
for just cause. Now, at that time, the state of the arbitration decisions 
was that the chances were that if you discharged somebody because he 
was a member of the Communist Party, the chances are that an 
arbitrator would hold that that did not constitute just cause. So, we 
would have discharged him and then an arbitrator would have told 
us to take him back. 

Now, on June 1, 1949, we then had an election case coming up, and 
if we had discharged a lot of these UE heads, most of them you see 
happen to be the chief leaders of the local, we would have been charged 
with doing it in order to affect the election. So, we waited until 
after the election, and then we announced our policy; and as a matter 
of fact, Kelliher had been discharged for another veason, but it was 
about October or November that we finally adopted the policy of doing 
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it, and we discharged about 7 or 8 people at that time, and I would 
say that we probably have Machanged another 7 or 8 since that time. 

Mr. Warxwricut. Do you have any suggestions that you would like 
to make to the committee in line with the last questioning of the 
previous witness on the operation of the Board? You heard the sug- 
gestion made that various functions of the Board be placed elsewhere ; 
a labor court was one suggestion made by the previous witness. 

Mr. Mituer. I do not feel that I am qualified to do that. 

Mr. Warnweicur. You have not had enough experience with the 
Board? 

Mr. Mutter. The only experiences we have had are these unfair 
labor practice cases that I spoke to you about, and I did not think that 
they had any business being in there at all, but as far as the adminis- 
tration after they got into it, I cannot complain. 

As to election cases, they have handled them rather expeditiously 
and well. 

Mr. Watnweicur. Thank you very much. I have no further 
questions, 

Mr. Exxiorr. I have just one thing; on page 11 here you say, and T 
quote from your statement : 

In spite of this provision, the National Labor Relations Board today is prose- 
cuting us for our failure to make copies of our time studies and turn them over 
to the union. 

What is actually involved in that case, of that prosecution ? 

Mr. Micier. You have heard of the Otis Elevator case? 

Mr. Exuiorr. No, sir; I have not. 

Mr. Mittrr. Well, the theory that the union has, and they originally 
established that in the case involving Otis Elevator which the Board 
upheld, is that there is a continuing duty to bargain during the term 
of the agreement, and that on a grievance involving time studies the 
company is required to produce and make copies of the time studies and 
also to permit a union time-study expert to come into your plant and 
examine the case. , 

Now, in the Otis Elevator case, the Board held that there was that 
duty. It is unions’ policy to keep going on that, but they are trying to 
establish law. Wearethe next one inline. We havea full-agreement 
clause, and Otis did not have a full-agreement clause. I think they 
are trying te test out whether our full-agreement clause means any- 
thing in this particular situation, 

Mr. Exuiorr. Just what is a time study? 

Mr. Miter. Well, that is the record which shows the amount of time 
that a person is recess to take to perform a particular operation. 
That time is established by one of our employees, a time-study man, 
who has a stopwatch and who records the time that people take doing 
it, and then that is established as a standard which people are sup- 
posed to meet when they perform that work. 

Mr. Exuiorr. There arises, I presume, disagreements on that? 

Mr. Mitter. As to whether the time study is fair? Yes, sir. 

Chairman McConnetu. Are there any other questions? 

Mr. McCane. Mr. Miller, when Mr. Kelliher filed his objection, did 
he file as an individual or on behalf of the noncomplying local ? 

Mr. Miier. As an individual. 

Mr. McCaze. And the Board entertained his objection as an indi- 
vidual? 
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Mr. Mitzer. The local had no rights and so he filed as an individual. 

Mr. McCase. In your experience, when an economic strike is set- 
tled and the parties make a settlement agreement, does it generally 
include reinstatement of those who went on strike? 

Mr. Miter. In my experience it involved only 2 economic strikes, 
and we have only had 2 economic strikes in all of our plants at any 
time. In 1 of them we did not operate the plant at all, so there was 
no question involved. And in the other we did operate our plant and 
we did hire replacements, and the settlement involved keeping all of 
the replacements but putting the strikers on a preferential hitthe list, 
and we hired them back before we hired new people from the outside. 

Mr. McC ape. It has been suggested by several witnesses that the 
present ban be retained, and economic strikers permanently replaced 
be not permitted to vote. However, in any economic strike the Na- 
tional Labor Relations Board would be prohibited from holding an 
election within some prescribed period of time; the object of these 
witnesses is to answer the suggestion that a quickie election could be 
held, and that strike-breakers would thereby be permitted to vote. 

If the NLRB is prohibited from holding an election for a certain 
period, say 90 days or 6 months, the assumption is that those who 
are employed for that length of time are not strikebreakers. What 
would you think of a proposition like that ? 

Mr. Mixer. The only experience that I know of, of that kind, in- 
volved the same Belmont Radio Corp. that I spoke of, and I do not 
think they held the election there for at least 6 months or 9 months 
afterward, 

I might also say that that is another case where the strikers did not 
come back, and I mean the strike just eventually deteriorated and the 
employees selected another union and that was the end of it. That 
was what broke the strike finally. 

Now, if the employees desire to have another union, I do not see 
any reason why Congress or the Board should prevent them from hav- 
ing an election to have that other union. You are just setting up a 
longer period of time for which the strike might last, it seems to me, 
if you are doing that. If the plant has hired a completely new work 
force, why should not they be permitted to select the union of their 
choice? That is my reaction to that. It is not a considered opinion, 
and I have never studied the subject. 

Mr. McCape. I see. 

Chairman McConne tt. I want to thank you, Mr. Miller, person- 
ally and on behalf of the committee for being here today and offering 
your testimony. I am particularly interested in the description you 
1ave given of the operations of Communists within a company. 

This will conclude our hearings for today. Tomorrow at 10 a. m., 
the first witness will be Mr. William E. Maloney, president of the 
International Union of Operating Engineers, AFL; and Mr. H. Myer 
Garner, attorney for rank and file members of local 181, AFL. Inci- 
a Y. that is known sometimes as the Paducah case, just to identify 
it a little. 

The final witness tomorrow will be Mr. John P. Redmond, president 
of the National Association of Fire Fighters, AFL. 

The committee is adjourned until 10 a. m. tomorrow. 


(Whereupon, at 12:30 p. m., the committee recessed until 10 a. m., 
Thursday, April 30, 1953.) 


See part 10 for continuation of testimony. 
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